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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr I G Walker

	Employer
	:
	University of Manchester (the University)

	Scheme
	:
	University of Manchester Superannuation Scheme

	Trustee
	:
	UMSS Ltd


THE COMPLAINT (dated 8 August 2000)
 AUTONUM 
Mr Walker complained of injustice involving financial loss as a result of maladministration by the University in that it had excluded his Saturday earnings when calculating his retirement benefits from the Scheme.

MATERIAL FACTS

 AUTONUM 
Mr Walker worked for the University from August 1979 until his early retirement in September 1997.  He was a member of the Scheme which was of the final pay type.  His contract of service required him to work alternate Saturdays to provide an on-line service to the University Libraries throughout the year.

 AUTONUM 
According to the job advertisement he had responded to in 1979, the post qualified for a basic salary according to a scale, plus a shift allowance.  The advertisement said:


“The shift system covers the period from 7 am to 10.15 pm Monday to Friday with alternate Saturday working 8.30 am – 1.30 pm.”

 AUTONUM 
A paper headed “The University of Manchester Computer Operating Staff Conditions of Service” and dated June 1980 provided explicitly for the payment of “Shift Allowances”, although there is no reference to Saturday working.

 AUTONUM 
Mr Walker received a letter from the University dated 21 November 1980 about compulsory overtime.  About Saturday working, the letter said:


“Overtime worked on a Saturday is also to be extended and the starting and finishing times … will be 



Saturday shift
08.30 – 15.30


Overtime will be paid for Saturday working starting from 08.30 am until 2.00 pm at the rate of time and a half, double time will be paid from 2.00 pm until 3.30 pm.”

 AUTONUM 
On 9 May 1989 the University wrote to Mr Walker about his hours.  The letter included the following:


“Mr Ian Walker to join Mr Philip Royle working the following hours:



Morning Shift
08:00 – 15:45



Afternoon Shift
14:00 – 21:45



Saturday Overtime
08:30 – 13:30”

 AUTONUM 
Some months before he retired, Mr Walker attended a pre-retirement lecture given on behalf of the Trustee.  According to Mr Walker, the lecturer stated that earnings from contractual overtime were considered part of Pensionable Salary (see paragraph 11 below for definition).  After the lecture, Mr Walker had explained to the lecturer that his contract of service required him to work on alternate Saturdays and that these earnings had not been taken into account in his benefit calculations.  The lecturer had promised to look into the matter.

 AUTONUM 
The lecturer replied to Mr Walker by letter dated 6 March 1997.  I quote the second paragraph below:


“What I actually said at the Pre-Retirement Course is that, as a matter of policy, we regard non-fluctuating contractual overtime as pensionable.  I understand that your overtime is liable to fluctuate and is paid on submission of a timesheet.  It is accordingly not a regular, non-fluctuating payment and, as such, it is correctly regarded as non-superannuable.”

 AUTONUM 
Mr Walker replied on 12 March 1997.  His letter included the following:


“When I started my employment with the University my contract stated that operators would be required to work a two shift system, a morning shift and an evening shift, rotating alternate weeks.  Saturdays will be worked alternate weeks from 0830 – 1530 paid as overtime at time and a half, monthly in arrears, or time off in lieu.


…


During the 18 years of my service at the University Saturdays have always been worked and the hours have remained static, except when systems were changed some years ago the hours were reduced 1530 to 1330 which they are at present.”

 AUTONUM 
The arrangements for Saturday working came to an end in June 1997.  When Mr Walker retired in September 1997, his benefits were calculated excluding his Saturday earnings.  He estimated that their exclusion meant that his pension was around £450 pa less than it should have been and his lump sum around £1,370 less.

 AUTONUM 
The Rules of the Scheme applicable when Mr Walker retired are scheduled to a Trust Deed dated 5 December 1995.  A member’s retirement benefits depend among other things on his Final Pensionable Salary, the calculation of which is based on his Pensionable Salary.  Pensionable Salary is defined in the Rules as follows:


“‘Pensionable Salary’ means for any Member in any year the total annual amount of basic wage or salary paid to him by the University … in that year in any case excluding:


any form of bonus,


payment for special duties or time spent thereon,


emoluments in kind, and


special allowances,


except to the extent that any such is permitted to be deemed to be part of the Member’s basic wage or salary by the University …”.

 AUTONUM 
Members of the Scheme contribute towards the cost of their benefits at the rate of 5% of Pensionable Salary.  Mr Walker has not contributed to the Scheme in respect of his Saturday earnings.

 AUTONUM 
In a joint response to my enquiries, the University and the Trustee made the point that, according to the definition of “Pensionable Salary”, overtime was excluded unless it was deemed to be included by the University.  They said that it had been the University’s consistent policy not to deem overtime as part of Pensionable Salary unless it was both a contractual obligation and non-fluctuating.  They contended that the payments made to Mr Walker for Saturday working were inherently liable to fluctuate and demonstrably did so.  With the response was enclosed a letter from the University’s Director of Personnel dated 8 September 1998.  The letter included the following:

“… four Computer Operators were required to work alternate Saturday shifts, with two present on each Saturday.  The rota was subject to informal adjustment by mutual agreement among the staff concerned, so that if one was on holiday or had commitments outside work, it was open to that member of the team to arrange for another to stand in: he or she would then work one of the colleague’s shifts in return, or, if not, would be paid for one shift less and the colleague for one shift more.  Also, shift payments were not made in cases of absence through illness.” 

 AUTONUM 
On behalf of Mr Walker, this contention was rejected.  It was explained that alternate Saturday working had been contractual from the start of his employment and that any fluctuation was upwards and related to covering colleagues during holiday and sickness absence.  

CONCLUSIONS

 AUTONUM 
Under the definition of “Pensionable Salary” in the Rules of the Scheme, income in addition to basic pay can be included in Pensionable Salary, but only if the University deems it to be part of basic pay.

 AUTONUM 
The University has indicated that in practice it does not deem additional income to be capable of inclusion in Pensionable Salary unless it is both contractual and non-fluctuating.  There seems little doubt that working on alternate Saturdays was contractual but the University asserts that the income it generated for Mr Walker fluctuated.  Both Mr Walker and the University agree that he worked at least 22 Saturdays per year, and sometimes more, for many years.  This suggests to me that Mr Walker worked every Saturday required of him, apart from holidays, and worked occasional other Saturdays when colleagues were absent.  This is not a pattern I would describe as “fluctuating”.  

 AUTONUM 
In my view, Mr Walker amply satisfied the University’s informal “contractual and non-fluctuating” conditions.  However, the definition of “Pensionable Salary” in the Rules of the Scheme requires income in addition to basic pay to be deemed to be part of the Member’s basic wage or salary by the University in order to fall within the definition of “Pensionable Salary”.  Even though I may have reached a different decision, the University did not deem Mr Walker’s income from Saturday working to be part of his basic pay and cannot, in my judgment, be regarded as acting perversely in so doing.  Consequently, that income is excluded from the calculation of his Pensionable Salary.  It follows that I am unable to find maladministration or justifiably to uphold Mr Walker’s complaint.

 AUTONUM 
In response to my Notification of Preliminary Conclusions, Mr Walker’s representative sent me a copy of a letter sent to him by the University’s Pensions Officer on 1 September 1997.  In the letter, the Pensions Officer explained that “As a matter of policy we regard regular, non-fluctuating contractual overtime payments as pensionable”.  The usual arrangements for contributions had not been made in the case of Mr Walker and his colleagues because the Personnel Office had not been told about the overtime payments in question and so had not told the Pensions Office.  The letter explained that the chairman of the Trustee’s Benefits Committee had been consulted and his view was that, in principle, the overtime earnings could be included in the benefits calculation but only if the relevant contribution arrears were paid, with interest.

 AUTONUM 
As Mr Walker’s representative pointed out to me, the letter revealed that the University had not considered whether Mr Walker’s Saturday earnings were deemed to be part of his basic pay, and therefore whether they fell within the definition of ‘Pensionable Salary’.

 AUTONUM 
However, the letter of 1 September 1997 was effectively set aside by a letter to Mr Walker dated 29 June 1998 from the same Pensions Officer, but writing as Company Secretary of the Trustee.  In this letter, he explained fully that the 1 September 1997 letter had been based on a false premise.

 AUTONUM 
It follows that I am not prepared to depart from my conclusion in paragraph 17.

DR JULIAN FARRAND

Pensions Ombudsman

12 March 2001
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