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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr P T Hyde

	Employer
	:
	Hydes’ Anvil Brewery Ltd (Hydes)

	Fund
	:
	Hydes’ Anvil Brewery Ltd Pension Fund

	Trustees
	:
	The Trustees of the Fund


THE COMPLAINT  (dated 7 August 2000)
 AUTONUM 
Mr Hyde complained of injustice involving future financial loss through maladministration by Hydes in declining to consider his application for an incapacity pension.

MATERIAL FACTS

 AUTONUM 
Mr Hyde is a director of Hydes and is one of the Trustees.  He is a member of the Fund, having joined Hydes in January 1987, and is a significant shareholder in Hydes.  He has been absent from work because of ill-health since August 1998.  On 15 January 1999 he wrote to Hydes asking to be paid an incapacity pension in accordance with the rules of the Fund.  

 AUTONUM 
Mr Hyde’s application was raised at a Board Meeting on 21 January 1999 and discussed at some length at the following Board Meeting on 18 February 1999.  It appeared that advice had been obtained from the Fund actuaries, the Trustees’ solicitors and Hydes’ solicitors.  No decision about Mr Hyde’s application was reached although it was decided to arrange a meeting with him.  In accordance with Mr Hyde’s service agreement, his salary was reduced by half.  It was reported at the following Board Meeting, on 29 March 1999, that a meeting with Mr Hyde had taken place and that it was felt alternative employment could be offered to him within Hydes but at reduced pay. 

 AUTONUM 
On 20 April 1999 My Hyde’s solicitor wrote to Hyde’s Board about its obligations to him under his service agreement and Mr Hyde’s application for an incapacity pension, or a partial incapacity pension if Hydes could not bear the cost of a full incapacity pension.

 AUTONUM 
Mr Hyde’s situation and his application for an incapacity pension were discussed at Hydes’ Board Meeting on 22 April 1999.  Hydes wrote to Mr Hyde on 26 April 1999 with a proposal for redeployment within Hydes.  Mr Hyde replied on 1 May 1999 to say that he was unable to accept the job outlined, on medical grounds.  He repeated his willingness “to discuss a financial compromise solution with regard to an ill health pension.”

 AUTONUM 
Mr Hyde’s GP had referred him to a Consultant Psychiatrist who wrote two letters in April 1999.  Both letters refer to Mr Hyde’s medical condition and his unsuitability for his job.  According to Mr Hyde, his solicitor told Hydes about the letters and their contents at the time, but Hydes did not receive copies until the start of my investigation.

 AUTONUM 
At a Board Meeting on 20 May 1999, it was agreed to ask for Mr Hyde’s resignation in return for an immediate pension and an ex gratia payment of £50,000 to enhance his pension rights.  Hydes wrote to Mr Hyde offering these terms on 24 May 1999, saying, among other things:


“[Hydes] would recommend to the Pension Trustees the immediate payment of pension benefits based on the current value of the fund.”

 AUTONUM 
Mr Hyde replied on 7 June 1999, saying:


“I am disappointed that the Board has still not properly addressed my request for an ill-health pension nor has it sought any medical evidence upon which to base its judgement.”


At its meeting on 17 June 1999, the Board decided to clarify Hydes’ legal position before taking any further action.

 AUTONUM 
On 23 July 1999 Hydes wrote to Mr Hyde restating the offer in its letter of 24 May 1999 but extending the deadline for Mr Hyde’s acceptance from 30 June to 31 August 1999.  Mr Hyde replied on 29 July to say that he was unhappy with Hydes’ decision.  He alleged maladministration by Hydes because it had failed to consider any medical evidence and had allowed itself to be influenced by the cost of providing him with an ill-health pension.

 AUTONUM 
Mr Hyde sought the assistance of the Pensions Advisory Service (OPAS) but to no avail.  On the advice of OPAS he wrote to the Trustees on 25 January 2000 asking for early retirement on grounds of ill-health, sending them a copy of his letter to Hydes of 15 January 1999 in which he had first asked for an incapacity pension.

 AUTONUM 
However, Hydes wrote to Mr Hyde on 31 January 2000, referring to discussions on 25 January 2000 as to a redundancy proposal, and stating: “We presented you with an outline of the main responsibilities which you held up to the date of your absence … The responsibilities have since been redistributed amongst others of your colleagues who were employed by the Company prior to your absence and it is on this basis that we feel that the role of Property Director is now redundant.”  Then Hydes wrote to Mr Hyde on 10 February 2000 setting out the responsibilities of Mr Hyde’s role and indicating which persons had absorbed them.  After this, the conclusion was communicated that the role was redundant and it was confirmed that Mr Hyde’s employment would terminate with effect from 1 February 2002.  In the meantime, inter alia, it was confirmed that: “Your departure will be announced as being by virtue of redundancy” and Mr Hyde would be paid a reduced annual salary of £25,000.

 AUTONUM 
On 26 April 2000, the Trustees replied to Mr Hyde’s letter of 25 January 2000.  The second paragraph of the Trustees’ letter read as follows:


“Following consultation with [Hydes] and with guidance from their advisors [sic], the Trustees have unanimously decided that they are unable to grant you an ill health early retirement pension.  The reason for this decision is that they understand that your employment has been terminated by virtue of redundancy and that you did not leave service with the consent of [Hydes] as a consequence of incapacity.” 

 AUTONUM 
The Rules of the Fund are incorporated in a Consolidated Trust Deed and Rules dated 1 September 1993.  Rule 7(b) deals with incapacity pensions and reads as follows:


“If with the consent of [Hydes] a Member leaves the Service of the Company in consequence of total or partial incapacity for work (of which fact [Hydes] shall be the sole judge), the Trustees shall grant and pay to him a pension calculated and payable in the same way as under Rule 6 hereof but taking into account as Service the Service which the Member could have completed had he remained in Service to Normal Pension Date and …”


Normal Pension Date is the last day of the month in which the member’s 65th birthday falls, while Rule 6 deals with the calculation of a member’s pension on retirement at Normal Pension Date.

 AUTONUM 
Rule 7(b) was subsequently amended but not so as to affect existing members, of whom Mr Hyde was one.

 AUTONUM 
In its response to my enquiries, Hydes contended that: 

(a) Mr Hyde was not entitled to an incapacity pension; he had ceased employment with Hydes through redundancy and not through incapacity; 

(b) the meaning of the expression in Rule 7(b), “incapacity for work”, meant incapacity for any work rather than incapacity for the work Mr Hyde had been doing;  

(c) Mr Hyde was capable of carrying out other work, albeit unpaid;  

(d) there was no requirement under the Rules for incapacity to be caused by some medical or similar condition and there was therefore no need for Mr Hyde to cite medical evidence;  

(e) a two stage test had to be satisfied before an incapacity pension could be paid under Rule 7(b); first, Hydes had to decide as a question of fact that Mr Hyde was incapable (wholly or partially) of work, and second, Hydes had to consent to Mr Hyde leaving on grounds of incapacity;  

(f) in response to the first test, Hydes had concluded that Mr Hyde was not incapable of working; in response to the second, it was entitled to refuse its consent as it saw fit and had done so.  

CONCLUSIONS
 AUTONUM 
Mr Hyde had been long-term absent from work because of ill-health and had applied for an incapacity pension but his employment was terminated with the express belief that this was on grounds of redundancy.  However, without doubting that this belief was genuine, in my judgment it was misconceived and in reality the termination of Mr Hyde’s employment was because he had proved unable to perform his role as Property Director.  The mere fact that the various responsibilities of a job are carried out by other employees during an absence for illness does not mean that there is a redundancy: the job in terms of its responsibilities was still there because the requirements of the Company for the work to be done had not ceased or diminished (cp. the definition of “redundancy” in section 139(1) of the Employment Rights Act 1996).  In all the circumstances, I find that Mr Hyde is, at least on a balance of probabilities, leaving the service of Hydes “in consequence of total or partial incapacity for work” within Rule 7(b).  Further, since his leaving has been positively instigated by Hydes, I also find that Hydes has already both consented to his leaving and judged him to suffer at least partial incapacity within that Rule.  Nevertheless, this latter aspect (not the consent) calls for consideration.  

 AUTONUM 
The term “incapacity” is not defined in the Rules.  Hydes contended that, in order to qualify for an incapacity pension, a member would have to be incapable of any (my emphasis) work (whether wholly or partially).  

 AUTONUM 
The absence of any definition of “incapacity”, was a significant feature in the case of Derby Daily Telegraph v Pensions Ombudsman [1999] IRLR 476, to which this complaint bears some similarity.  In Derby Daily Telegraph, Rimer J concluded that:


“… according to its true construction, rule .. does not require DDT to assess whether, as at the date of the proposed retirement, the member will or may have the potential to engage in any alternative income earning activities.  In my view, the only question which DDT has to ask itself and answer is whether or not the ill-health from which the member is suffering is such that he cannot continue performing his current job with DDT.  If the answer is that he cannot and so will have to leave service, then in my judgment he will in principle be entitled on such retirement to the payment of an ill-health pension.”  

 AUTONUM 
Hydes’ contention that a member would have to be incapable of any work (whether wholly or partially) to qualify for an incapacity pension was therefore misguided.  As in Derby Daily Telegraph, Hydes had adopted a more rigorous construction than that conveyed by a straightforward interpretation of Rule 7(b).

 AUTONUM 
Hydes argued that because there was no requirement under the Rules for incapacity to be caused by some medical or similar condition, there was no need for Mr Hyde to cite medical evidence.  This reasoning ignores the fact that a possible cause of incapacity is some medical or similar condition and, if a member who is said to be suffering from such a condition applies for an incapacity pension because of that condition, Hydes must make relevant medical enquiries to ascertain whether or not incapacity exists.  To ignore an application because the Rules do not require incapacity to be caused by some medical or similar condition amounts to a breach of the duty of care owed by an employer to an employee.

 AUTONUM 
As in Derby Daily Telegraph, Hydes was not required to judge whether or not Mr Hyde was capable of any work.  It was required to decide whether or not the incapacity he suffered from on 15 January 1999 (or, at the latest, on 25 January 2000 when he applied to the Trustees for early retirement on grounds of ill-health), was such that he could not continue performing his then work with Hydes. 

 AUTONUM 
Since the circumstances of Mr Hyde’s departure from Hydes satisfy the conditions of Rule 7(b) and since that Rule does not involve the exercise of any discretionary powers on the part of either Hydes or the Trustees, an entitlement to the pension provided by that Rule arises.  Failure or refusal to recognise that entitlement constitutes maladministration causing injustice to Mr Hyde whose complaint I therefore uphold.

RESPONSE TO MY PRELIMINARY CONCLUSIONS

 AUTONUM 
The solicitors acting for Hydes disagreed with my understanding of the definition of “redundancy” in section 139(1) of the Employment Rights Act 1996 and said I had implied that Hydes had sought to camouflage a decision that Mr Hyde was incapable of doing his job by dressing it up as redundancy.  The solicitors argued that this was, in essence, a finding of deceit. 

 AUTONUM 
So far as is relevant to this complaint, section 139(1) of the Employment Rights Act 1996 states:

“139. (1)  … an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to-

(a) …

(b) the fact that the requirements of that business-

(i) for employees to carry out work of a particular kind, or

(ii) …


have ceased or diminished or are expected to cease or diminish.”

 AUTONUM 
The solicitors asserted (without citation of any authority) that “The test for redundancy is not whether there is still a requirement for the work to be done, but whether there is a requirement for one or more employees to carry it out.”  In  response, I can do no better than to quote Lord Irvine of Lairg LC in Murray v Foyle Meats Ltd [1999] 3 WLR (HL (NI)), in which he said at page 358(F):

“My Lords, the language of paragraph (b) is in my view simplicity itself.  It asks two questions of fact.  The first is whether one or other various states of economic affairs exists.  In this case, the relevant one is whether the requirements of the business for employees to carry out work of a particular kind have diminished.  The second question is whether the dismissal is attributable, wholly or mainly, to that state of affairs. …”

 AUTONUM 
Mr Hyde’s responsibilities were redistributed among colleagues who were employed by Hydes before the start of Mr Hyde’s absence.  Therefore, the answer to the first question of fact was that the requirements for employees to carry out work of the kind carried out by Mr Hyde did not diminish.  It follows that Mr Hyde was not redundant and that I have no need to consider the second question of fact. 

 AUTONUM 
I have endeavoured to make it clear by appropriate amendments that the issue is not one involving any accusation of deceit but of Hydes, in effect, misdirecting itself as to the meaning of “redundancy”.

 AUTONUM 
On behalf of Hydes, the solicitors also contended that Hydes had not consented to Mr Hyde’s leaving service in consequence of incapacity and, assisted by lengthy legal argument, that Rimer J’s conclusion in Derby Daily Telegraph did not apply.  I have dealt with the consent issue earlier in my conclusions and find no sufficient reason to return to it.  As to the relevance of Derby Daily Telegraph, I am content that Rimer J’s conclusion offers appropriate and telling authority. 

 AUTONUM 
The solicitors further argued that my direction did not allow Hydes or the Trustees to consider all the evidence but I consider that my conclusions adequately establish the material facts which are the background to my direction and I do not accept that any additional consideration of evidence by the solicitors’ clients is requisite.  Finally, the solicitors argued that my direction needed amendment to provide for the possibility of partial incapacity.  I disagree: Rule 7(b) explicitly contemplated “total or partial incapacity for work” as bringing into operation a pension calculated in accordance with Rule 6. 

DIRECTION

 AUTONUM 
On the termination of Mr Hyde’s employment with Hydes (ie on 1 February 2002) the Trustees shall forthwith proceed to pay him the pension to which he has become entitled in accordance with Rule 7(b) of the Fund Rules. 

DR JULIAN FARRAND

Pensions Ombudsman

22 March 2001
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