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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr F T Gower

Scheme
:
Humberts Staff Pension and Assurance Scheme

Trustee
:
Humberts Pension Trustee Company Limited

Employer 
:
Humberts

Administrator
:
Professional Assurance Services Limited (PAS)

Manager
:
Alba Life Limited (formerly Britannia Life Limited and formerly Life Association of Scotland) (Alba Life) 

THE COMPLAINT  (dated 14 August 2000)
 AUTONUM 
Mr Gower alleged injustice involving financial loss in consequence of maladministration by Humberts Pension Trustee Company Limited, Humberts, PAS and Alba Life in that his benefits from the Scheme were paid with effect nine months after his normal retirement date.

MATERIAL FACTS
 AUTONUM 
Mr Gower was a member of the Scheme, a contracted-out defined benefits scheme insured with Alba Life.  Mr Gower left the service of Humberts on 30 April 1989 but retained a benefit entitlement in the Scheme which was payable on his 65th birthday, 20 September 1997, together with the value of his Additional Voluntary Contributions (AVCs) insured with the Legal & General Life Assurance Society Limited (Legal & General).

 AUTONUM   
The Scheme was discontinued with effect from 1 April 1992.

 AUTONUM 
In a letter to Mr Gower dated 17 February 1997, PAS stated that it was now necessary for him to decide how his benefits from the discontinuance of the Scheme were to be treated and detailed the two basic options available, ie to take a preserved pension which would be secured by applying his share of the Scheme to buy a deferred annuity policy with guaranteed benefits payable at age 65 or to take a transfer value which could be applied to a personal pension policy or a buy-out policy with an insurance company.  Mr Gower’s benefits were stated as a pension of £2,175.16 guaranteed for 5 years, of which £245.96 would escalate at 3%, plus “an element” of spouse’s death in retirement pension. 

 AUTONUM 
On 3 March 1997, Mr Gower’s independent financial adviser, Charmian Asher Financial Services (Charmian Asher), contacted PAS and was provided with a copy of its letter of 17 February 1997.

 AUTONUM 
Through PAS, Charmian Asher obtained a personal pension transfer plan quotation from Alba Life based upon Mr Gower’s transfer value of £27,315.20.  In the correspondence which then followed, Charmian Asher established that a transfer from the Scheme would incur a 5% penalty charge and sought to have the type of Mr Gower’s benefits rearranged in order to have a higher level of spouse’s death after retirement benefit provided on retirement.  When informed that Alba Life was unable to quote annuity figures on the basis requested, Charmian Asher then asked PAS to seek the agreement of the Trustee to delay the winding-up of the Scheme until after Mr Gower’s retirement date.  This request was refused, as was a subsequent request for the Trustee to pay Alba Life’s expense charges of a personal pension transfer plan.  The matter was then left in abeyance until Mr Gower’s normal retirement date.

 AUTONUM 
On 1 September 1997, PAS requested a retirement package for Mr Gower and, although this was produced on 12 September 1997, it was not immediately released to PAS (see paragraph 10 below).

 AUTONUM 
In a letter to Mr Gower dated 24 October 1997, Charmian Asher stated that he had already been told that PAS had queried some of Alba Life’s discontinuance figures for the Scheme and now advised that the Scheme Actuary had decided to reconsider the figures.  This would cause a delay in the winding-up and he was recommended to await the outcome of the Actuary’s conclusions in case he should otherwise be disadvantaged.

 AUTONUM  
On 3 December 1997 and on 9 February 1998, Mr Gower complained to Humberts about the delay in the settlement of his retirement benefits.  On both occasions Humberts referred the correspondence to PAS with a request that the matter be treated as urgent.  

 AUTONUM 
In a letter to Charmian Asher dated 16 February 1998, PAS apologised for the delay and stated that Mr Gower’s figures had been caught up in the overall discontinuance calculations of the Scheme.  Alba Life’s quotation included in the retirement package of 12 September 1997 was provided which showed Mr Gower’s benefits, as at 20 September 1997, were a pension of £2,809.84 guaranteed for 5 years, of which £245.96 would escalate at 3%, plus a spouse’s death after retirement pension of 50%, or a tax free cash sum of £5,472 and a reduced pension of £2,201.84.  PAS established that the overall maximum tax free cash sum which could be provided for Mr Gower by way of commutation of pension benefits from both the Scheme and the AVCs was £6,210. Details of enhanced benefits for late retirement as at 20 January 1998 were obtained by PAS from Alba Life and were also provided to Charmian Asher on the same day.

  AUTONUM 
On 17 February 1998, Charmian Asher provided Mr Gower with a copy of the retirement quotation of 12 September 1997 together with some examples of differing, but approximate, annuity quotations which included the value of his AVCs and asked him to provide his comments on which annuity route he would prefer to take.

 AUTONUM 
In a letter to PAS dated 20 February 1998, Charmian Asher stated that Mr Gower would be taking the maximum tax free cash sum but would prefer joint life level types of annuities and wished to know the Open Market Option values of both of the Scheme and the AVCs.

 AUTONUM 
In a letter to Humberts dated 1 April 1998, Charmian Asher stated that PAS had asked it to deal with Alba Life direct with regard to Mr Gower’s benefits.  Contact had been made with Alba Life in order to obtain the Open Market Option value so that a joint life level annuity could be arranged for Mr Gower rather than the 50% spouse’s retirement benefit offered by the Scheme.  Because the Open Market Option was normally only available to the Trustee, the Trustee’s agreement was requested for the Open Market Option value be to made available to Mr Gower.

 AUTONUM 
On 14 May 1998, Humberts confirmed that the Trustee had no objection to the request and, on 21 May 1998, Charmian Asher provided Alba Life with a copy of its letter and requested a joint life level annuity quotation for Mr Gower.

 AUTONUM 
In a letter to Charmian Asher dated 29 May 1998, Alba Life stated that the value of the Open Market Option was £34,477.07 but if this option was exercised it had to be used to provide benefits at least equal to, and on the same basis, as provided by the Scheme.  Mr Gower’s benefits, as at 20 June 1998, were now stated as pension of £2,999.50 guaranteed for 5 years, of which £259.48 escalated at 3%, plus a spouse’s death after retirement pension of 50%.  The alternative tax free cash sum available from the Scheme was not detailed in this letter.

 AUTONUM 
On 1 June 1998, Charmian Asher again restated to Alba Life the previous request made for a joint life level type annuity and followed up this letter for a reply on 20 June 1998.  However, in a letter to Mr Gower dated 26 June 1998, Charmian Asher stated that, as a result of chasing up the letters to Alba Life, a telephone call had been received which had advised that because of the final winding-up of the Scheme, new benefit details were being provided to Humberts during the first week of July and, consequently, there was little which could be done until the new calculations were seen.  

 AUTONUM 
On the same day Charmian Asher wrote to Humberts and asked for a copy of the details relating to Mr Gower’s benefits when these were received from Alba Life, together with his transfer value.  Humberts forwarded this letter to PAS.

 AUTONUM 
In a letter to Charmian Asher dated 14 July 1998, PAS stated that Alba Life’s recent figures had yet to be considered by the Trustee but, on 20 July 1998, it finally confirmed that Mr Gower’s final figures, as at 20 June 1998, were the same as those as had been quoted by Alba Life in paragraph 15 above.  On 21 July 1998, PAS advised Charmian Asher that Alba Life had stated that the alternative tax free cash sum available from the Scheme was £5,190.30 and that the residual pension was £2,295.80, this sum being made up of all Guaranteed Minimum Pension (GMP) benefit.

 AUTONUM 
On 27 July 1998, Charmian Asher requested PAS to detail the amount of the maximum tax free cash sum which Mr Gower could take from both the Scheme and the AVCs and to obtain a joint life and last survivor annuity quotation from Legal & General for the residual value of the AVCs. 

 AUTONUM 
In a letter to PAS dated 21 August 1998, Alba Life stated that the full amount of tax free cash sum quoted previously could not be taken from the Scheme because that would reduce Mr Gower’s remaining pension below the required minimum GMP level.  The amount of the tax free cash sum was now stated to be £3,931.35 with a residual pension £2,555.28. 

 AUTONUM 
On 23 September 1998, Charmian Asher provided Mr Gower with quotations for the full options and benefits of both the Scheme and the AVCs and now stated that, because of the level of GMP, only a 50% spouse’s death in retirement benefit could be provided by the Scheme.  His ‘reaction’ to the offer was requested.    

 AUTONUM 
On 12 October 1998, Alba Life provided PAS with a further quotation for Mr Gower’s benefits from the Scheme if retirement was taken as at 12 October 1998.  This showed a tax free cash sum available of £4,499.99.  The quotation had not been requested and subsequent enquiries established that Alba Life’s previous quotation of 21 August 1998 had been in incorrect in the amount of the tax free cash sum available from the Scheme and, consequently, the residual pension required to cover the GMP requirement.  A replacement quotation was therefore necessary from Legal & General for the AVCs and this was provided by PAS to Charmian Asher on 25 November 1998.  

 AUTONUM 
On 9 December 1998, Charmian Asher telephoned Alba Life to ask if it was possible to have Mr Gower’s pension payments backdated to his normal retirement date but, on 17 December 1998, Alba Life informed Charmian Asher that this request was not possible as the assets of the Scheme had been distributed and there was no money left to cover the cost of a redistribution.  Charmian Asher then requested a retirement package for Mr Gower with the benefits payable as from 20 June 1998.  

 AUTONUM 
The retirement package was issued by Alba Life on 21 December 1998 and forwarded, via PAS and Charmian Asher, to Mr Gower on 5 January 1999.  

 AUTONUM 
On 9 January 1999 Mr Gower elected to take the tax free cash sum option from the Scheme of £4,499.99 with a reduced pension of £2,491.03.  The tax free cash sum was paid by Alba Life to Mr Gower’s bank account on 17 March 1999 and the arrears of pension on 23 March 1999.  

 AUTONUM 
Mr Gower’s AVCs were settled by Charmian Asher directly with Legal & General. 

 AUTONUM 
Mr Gower has limited his complaint about the Scheme to the delay of nine months which covered the period from his normal retirement date of 20 September 1997 to 20 June 1998 when his benefits were effectively put into payment.  Mr Gower considered that he had suffered injustice because his State Retirement Pension had been reduced during the period by an amount of £41.82 per week in lieu of the GMP which should have been provided by the Scheme and he believed that benefits should have been backdated to his normal retirement date.  

 AUTONUM 
Mr Gower has not complained about the delay in the payment of his benefits from the Scheme between 20 June 1998 and March 1999.  However, the Material Facts have been extended to cover the whole period for the completeness and understanding of the events which took place.

CONCLUSIONS

 AUTONUM 
Three sets of discontinuance figures were produced by Alba Life for the Scheme.  Charmian Asher informed Mr Gower that the first set of figures had been challenged by PAS and, on 24 October 1997, recommended that he should wait for the Scheme Actuary’s conclusions as he might otherwise be disadvantaged.  Alba Life have stated that, because no instructions were received about Mr Gower’s retirement benefits, he was included in the second set of discontinuance figures and treated as having deferred his retirement.  These figures were produced by Alba Life in early 1998 and, as Mr Gower’s normal retirement benefits had remained unchanged, PAS provided Charmian Asher with Alba Life’s retirement quotation of 12 September 1997 together with figures for a later retirement date of 20 January 1998.  No decision was reached for settlement because Charmian Asher decided to pursue the Trustee for permission for Mr Gower to be allowed to utilise the Open Market Option of the Scheme with a view to rearranging his retirement benefits.  Although the Trustee provided the required permission, Charmian Asher was still pursuing Alba Life for the rearrangement of benefits when informed that the third and final set of discontinuance figures were being produced by Alba Life.  Again, as Alba Life had not received any instructions for Mr Gower’s retirement benefits, he was included in the recalculations and treated as having deferred his retirement until 20 June 1998, the date used for the final discontinuance figures of the Scheme.  Mr Gower’s normal retirement benefits, which had again remained unchanged, were accorded a late retirement increase of 0.75% per month for the period between 20 September 1997 and 20 June 1998.  No request was made for Mr Gower’s benefits to be backdated to his normal retirement until 9 December 1998 when Charmian Asher telephoned Alba Life, but by this time the request was too late as the assets of the Scheme had been distributed.  

 AUTONUM 
Understandably, Mr Gower suffered disappointment because his benefits could not be backdated to his normal retirement date and his State Pension was reduced for the nine months before his benefits from the Scheme were effectively put into payment.  However, I am satisfied that Mr Gower did not suffer any injustice in the form of a financial loss as his normal retirement benefits from the Scheme were appropriately enhanced by Alba Life by the application of the late retirement interest added to those benefits up to 20 June 1998.

 AUTONUM 
Accordingly, it follows from the above that I am unable to uphold the complaint as made by Mr Gower. 

DR JULIAN FARRAND

Pensions Ombudsman

4 May 2001
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