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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mrs M M Needham

	Plan
	:
	Needhams Ltd Pension Plan

	Company 
	:
	Roger Needham (TV) Limited

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


THE COMPLAINT (dated 18 September 2000)
 AUTONUM 
Mrs Needham has complained of injustice, including financial loss, as a consequence of maladministration by Prudential.  She alleges that she agreed to the sale of her shares in the Company at a less than market value on the strength of the early retirement pension she was advised would be payable to her from the Plan.  

MATERIAL FACTS

 AUTONUM 
The Plan was established as a small self-administered scheme (SSAS) by the Company with effect from 18 February 1988.  Mrs Needham was a director of the Company, a member of the Plan and one of its three individual trustees.  Prudential Nominees Limited is the pensioneer trustee and Prudential is the Plan’s manager and administrator.  The other individual trustees are Mrs Needham’s husband, Mr Needham, and a Mr Stuart.  The Plan trustees (the Trustees) use the services of Kirrage Williams Limited (KW) for independent financial advice in connection with the Plan, and KW is also Mrs Needham’s representative for the purpose of this complaint.  A complaint from Mr Needham is the subject of a separate investigation by my office.

 AUTONUM 
At the beginning of 1999, after effecting asset transfers from other pension arrangements, the value of the Plan’s assets in respect of Mrs Needham stood at £260,233.  Mrs Needham planned to retire at age 60, on 19 July 1999, and, in a letter dated 12 January 1999 (the January letter), Prudential advised KW of the various options open to her.  However, it was made clear that the figures were only illustrative and that formal quotations would be provided shortly.  In fact, no such formal quotations were subsequently provided and Mrs Needham never thought to question their absence.   

 AUTONUM 
After considering the options contained in the January letter, Mrs Needham was minded to take the maximum available tax-free cash sum of £34,159 and the resulting single-life, non-indexed pension of £13,861 per annum.  After discussing the matter with KW, the Trustees considered that it would be appropriate to provide Mrs Needham’s benefits by means of Prudential’s “Delayed Annuity Purchase Option”, a facility open to SSASs.  This would entail the Trustees providing not only Mrs Needham’s cash sum from the Plan’s assets but her annual pension as well, rather than by the purchase of an annuity from a life office.  Such an arrangement could continue to be operated by the Trustees until Mrs Needham reached the age of 75.  

 AUTONUM 
At a meeting held in KW’s Chesterfield office on 29 June 1999 (the June meeting), attended by the Trustees (with a Mr Lilley representing Prudential Nominees Limited) and two representatives of KW, steps were taken, on the basis of the figures contained in the January letter, for the Delayed Annuity Purchase Option to be adopted in respect of Mrs Needham.  It was recorded in the minutes of the June meeting that the arrangements for Mrs Needham’s pension would be similar to those for her husband’s.  This resulted in it being established that Mrs Needham’s share of the Plan’s assets was:

“…sufficiently large to allow maximum benefits to be paid.  Annual increases will be at the trustees’ discretion, subject to statutory limits.  A spouse’s pension payable on [Mrs Needham’s] death will not be promised, but will also be at the trustees’ discretion.  It was acknowledged that the trustees’ [sic] will exercise their discretion to grant pension increases and a spouse’s pension provided that there are sufficient funds to do so.”

 AUTONUM 
On 5 August 1999, a form entitled “SSAS Form of Selection and Trustees’ Resolution” (the SSAS form) was completed.  Although this contained no specific pension figures, it was signed and dated by the Trustees and instructed Prudential to provide Mrs Needham’s pension from the Plan’s assets.  Accordingly, Mrs Needham expected to receive the initial instalments of her annual pension of £13,861, effective from 2 August 1999.  

 AUTONUM 
It was not until 23 August 1999 that Prudential was able to let KW have the Trustees’ cheque for £34,404 in respect of Mrs Needham’s cash sum, slightly greater than the £34,159 quoted in the January letter.  However, the amount of Mrs Needham’s annual pension, as confirmed in Prudential’s letter to her dated 24 August 1999, had reduced from that quoted in the January letter, from £13,861 to £12,426.  On being asked for an explanation of the £1,435 difference, Prudential advised KW, on 26 August 1999, that a mistake had been made in the January letter of the amount of Mrs Needham’s reduced pension figure after taking account of her cash sum option.  However, Prudential confirmed that both the revised cash sum and Mrs Needham’s remaining pension reflected the maximum benefits permitted under Inland Revenue limits.  Consequently, any excess assets remained in the Plan so there had been no loss to either Mrs Needham or the Plan.  Prudential apologised for its mistake and advised KW that it would shortly be paying Mrs Needham £100 as a goodwill gesture for the inconvenience and confusion she had suffered.  

 AUTONUM 
On 1 September 1999, Mrs Needham herself wrote to Prudential expressing her anguish and anxiety at learning of the reduction in her anticipated Plan pension.   She stated that, at the June meeting, confirmation was established of the figures in the January letter, and reminded Prudential that the meeting was chaired by Mr Lilley, as the representative of the pensioneer trustee.  Mrs Needham contended that it was therefore abundantly clear to all present what cash and pension benefits she had chosen.  Furthermore, Mrs Needham advised Prudential that, on 30 April 1999, she and Mr Needham had sold their shares in the Company to Mr Stuart, an incumbent minority shareholding director, at a discounted price, on the basis that Mrs Needham’s income under the Plan would be £13,861 per annum, not £12,426.  Since the sale was irrevocable there was no way of making good the £1,435 loss to her anticipated annual income.  In response, Prudential wrote to KW on 6 October 1999, and repeated the points made in its earlier letter of 26 August 1999, including the award of £100.  

CONCLUSIONS

 AUTONUM 
The determining factor as to the level of Mrs Needham’s benefits from the Plan is Inland Revenue limits and this accounted for the need to restrict her annual pension to £12,426.  

 AUTONUM 
The figures contained in the January letter were illustrative only and Mrs Needham never subsequently sought an updated quotation from Prudential, despite the fact that her retirement was still six month away.  

 AUTONUM 
Mrs Needham contends that she and her husband relied upon the annual pension figure of £13,861 when arranging the sale of their shares in the Company and, as a result, were willing to accept around 28% less than their market value from Mr Stuart.  The amount sacrificed in this way was £94,592.  It has not been established, however, whether Mr Stuart (or anyone else) would have been either willing or able to pay an additional £94,592 for the Company if Mrs Needham had then been aware of the true level of her Plan pension.  

 AUTONUM 
The question I need to consider is whether it was reasonable for Mrs Needham to believe that illustrative figures, produced for her in the January letter, could safely be relied upon on 30 April 1999, when she and her husband decided upon the sale price of their shares in the Company, or at the June meeting when making her retirement arrangements.  KW has advised me that Mrs Needham did not seek a formal quotation because, although she realised that benefits could alter as a result of annuity rate changes, she felt any such alteration was likely to be marginal.  I am not prepared to accept this as a convincing argument on the part of Mrs Needham.  Had she pursued the issue of a formal quotation from Prudential it would, at the very least, have provided her with updated figures, guaranteed for 14 days.  Whilst accepting that Mrs Needham’s annual pension from the Plan is 10% lower than she had expected, any reasonable person would, in my view, have sought confirmation of the amounts before making an irrevocable decision based upon them.  

 AUTONUM 
Accordingly, I am unable to uphold the complaint but consider that Prudential’s offer to Mrs Needham of £100, for the inconvenience and confusion she suffered, was reasonable in the circumstances and one which Mrs Needham would be well advised to accept.

DR JULIAN FARRAND

Pensions Ombudsman

27 March 2001
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