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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Disputant and

Complainant
:

Mr C J Grey

Scheme
:

Aon UK Group Pension Scheme

Employer
:

Aon Consulting Ltd (Aon)

Respondents
:
1.
Aon



2.
The trustees of the Scheme (the Trustees)



3.
National Mutual Life Assurance Society (National Mutual)

THE DISPUTE AND COMPLAINT  (dated 24 August 2000)
 AUTONUM 
Mr Grey referred to me a dispute between himself on the one hand and the Trustees and Aon on the other about the extent to which the Guaranteed Annuity Option (GAO) applied to the maturity proceeds of his Additional Voluntary Contributions (AVCs) contract with National Mutual.  At my suggestion, he later included National Mutual as a party to the dispute in its capacity as manager.  He also complained to me that Aon had wilfully destroyed files containing information relevant to the dispute whilst the whole matter was still under investigation.   

MATERIAL FACTS

 AUTONUM 
Mr Grey worked for Godwins, subsequently Aon, in its Investment Analysis Division and was a member of the Scheme.  From February 1990 he paid AVCs at the rate of £10 per month into a with profit insurance contract underwritten by National Mutual.  He was made redundant in July 1997.

 AUTONUM 
Before his redundancy, Mr Grey, in his investment analyst role, had prepared and submitted to National Mutual a technical summary of its AVC contract, the one in which his own AVCs were invested.  It included details of the guaranteed annuity rate applying for males retiring at ages 60 and 65 and for females retiring at age 60.  A guaranteed annuity rate is commonly known as a Guaranteed Annuity Option.  Annuity rates vary according to changes in interest rates and the purpose of the GAO is to provide income protection for members if interest rates fall to low levels.

 AUTONUM 
After his redundancy, Mr Grey learnt that, as far as National Mutual was concerned, the GAO did not apply to the full maturity value of his AVC investment.  The maturity value was expected to consist of the basic sum assured, reversionary bonus additions and any terminal bonus but, according to National Mutual, the GAO would not apply to any terminal bonus, only to the basic sum assured and reversionary bonus additions.  Potentially, therefore, the GAO would be of less value to Mr Grey than he had anticipated should it be activated at the time of his retirement.

 AUTONUM 
Mr Grey also learnt that Aon had destroyed the Investment Analysis Division’s files dealing with National Mutual’s AVC contract.  He maintained that the destruction of these files deprived the Trustees of important information relevant to the dispute and was therefore irresponsible.  

 AUTONUM 
The contract between the Trustees and National Mutual should have been evidenced by an insurance contract.  However, Mr Grey referred me to a letter from National Mutual dated 15 June 2000.  This explained that an insurance policy was never issued for the Scheme and that National Mutual decided to issue a document equivalent to the policy which would have been issued when Mr Grey started to contribute in February 1990.  He drew my attention to the fact that the policy document issued is only approximately equivalent since it refers to a unitised AVC contract rather than the with profit pure endowment in which his own contributions were invested.  The document contains the following clause:

“5.4
Unless the [Trustees exercise] the open market option …, any pension … will be secured under this Policy on annuity rates which will be determined by [National Mutual’s] Actuary.  If retirement takes place on the Member’s Normal Retirement Date, or at State Pension Age, where applicable such annuity rates will be no worse than such annuity rates (if any) as may have been guaranteed in the relevant Acceptance Statements.”  


According to my reading of the Group Policy, this is the only reference to the GAO.

 AUTONUM 
Mr Grey received two documents described as Acceptance Statements, neither of which referred to a GAO.

 AUTONUM 
In their response to my enquiries, the Trustees argued that the policy contained nothing to support Mr Grey’s contention that the GAO applied to the total maturity value, including terminal bonus.  Both they and Aon made the point that the matter was essentially a dispute as to the terms of a contract between the Trustees and National Mutual and Mr Grey was not a party to that contract.  However, in its role as manager, National Mutual falls within my jurisdiction and Mr Grey is entitled to join it as a party to the dispute.

 AUTONUM 
Aon explained to me that its files dealing with National Mutual’s AVC contract had been extensively studied but nothing of relevance to the dispute had come to light.  The files were no longer of use and had been destroyed.

 AUTONUM 
In its response to my enquiries, National Mutual replied on 3 April 2001 to say that:

“Contrary to previous correspondence on the subject, if Mr Grey retires on his normal retirement date (5 June 2007) and opts for a level single life annuity payable monthly in advance with a five year guaranteed payment period then we can confirm that the guaranteed annuity rate of 8.475% pa will apply to the full fund including final bonus.  If he retires earlier or later than this or opts for a different form of annuity then [National Mutual] will apply its current annuity rates to the retirement fund (if the annuity is purchased with ourselves).”

CONCLUSIONS

 AUTONUM 
Mr Grey’s AVC investment is in a with profit contract agreed between National Mutual and the Trustees. Mr Grey has no contractual relationship with National Mutual.  His contract (to pay contributions and receive benefits) is with the Trustees and he looks to the Trustees to ensure that National Mutual honours its contractual obligations to them.

 AUTONUM 
The contract between National Mutual and the Trustees is evidenced by an insurance policy.  Clause 5.4 of the policy makes specific reference to any GAOs as may be shown in members’ Acceptance Statements.  Mr Grey apparently received two such documents but neither makes reference to GAOs.  Despite this, National Mutual has not disputed the fact that Mr Grey’s AVC investment includes a GAO.  His normal retirement date is age 60 and on retirement at that age the GAO is £8.475% (meaning that each £100 buys an annuity of £8.475 pa) based on a level single life pension, payable monthly in advance and guaranteed for five years.

 AUTONUM 
According to my reading of clause 5.4 of the policy, if, on Mr Grey’s retirement on his normal retirement date, the Trustees do not elect the open market option, any pension (my emphasis) will be secured with National Mutual using National Mutual annuity rates and, where applicable, the annuity rates used will be no worse than his GAO.  I understand the words “any pension” logically to apply to all the pension to be secured, so that all of the pension will be based on National Mutual annuity rates.  The words “where applicable” are also significant.  I take them to qualify when the member is entitled to the protection of a GAO which, according to my reading, is when a GAO is part of the terms agreed between the Trustees and National Mutual and when the GAO is triggered by low interest rates.  There are therefore significant similarities between this dispute and the case of Equitable Life v Hyman [2000] 3 WLR 529, which was decided against Equitable Life in the House of Lords. 

 AUTONUM 
I can see no justification from the policy wording for excluding terminal bonus from the protection afforded to Mr Grey by the GAO and I am pleased that in its response to my enquiries National Mutual has confirmed that terminal bonus is not excluded.  

 AUTONUM 
I do not understand how the Trustees concluded that Mr Grey was not entitled to the protection of the GAO on any terminal bonus and why they did not come to his support.  The fact that they did not support him could suggest a breach of their fiduciary duty towards him but, in view of the fact that the matter has been resolved by National Mutual, I make no further reference to the matter.

 AUTONUM 
It follows from the above that I resolve the dispute in Mr Grey’s favour.  I make a direction to ensure that Mr Grey receives appropriate assurance from the Trustees.

 AUTONUM 
In response to my preliminary conclusions, Mr Grey contended that he should also be entitled to the protection of the GAO on early or late retirement.  He pointed out that without that protection his pension on retiring shortly before or after his normal retirement date could be significantly lower than his pension at normal retirement date.  He argued that the wording of the technical summary of National Mutual’s AVC contract supported his contention.  In my judgment, clause 5.4 of the insurance policy is very specific in its application and does not support Mr Grey’s contention.  Moreover, the wording of the technical summary is insufficiently precise to be of assistance.

 AUTONUM 
I now turn to Aon’s decision to destroy the Investment Analysis Division’s files dealing with National Mutual’s AVC contract.  I understand Mr Grey’s annoyance that his patiently acquired research on behalf of his former employer had been destroyed, and its potential value therefore lost to his former employer’s clients, one of which was the Trustees, but the fact remains that it was for the Trustees to ensure that they were in possession of all the relevant information about the National Mutual AVC contract.  Before the files were destroyed, my office was told that they were carefully scrutinised for information relevant to the dispute but that none was found.  In the absence of  concrete evidence to the effect that the destruction of the files had materially operated to Mr Grey’s detriment, I am unable to uphold his complaint. 

 AUTONUM 
In response to my preliminary conclusions, the Trustees said that their position was to pass on to the member whatever National Mutual paid under the terms of the policy.  They had therefore passed on to Mr Grey National Mutual’s contention that he was not entitled to the protection of the GAO on the terminal bonus.  There was no evidence in the contractual documents or other papers in the Trustees’ possession to dispute what National Mutual said.

 AUTONUM 
In my view clause 5.4 of the insurance policy is sufficiently explicit to establish that Mr Grey was entitled to the protection of the GAO on any terminal bonus and I can only assume that the Trustees placed insufficient weight on this clause in their dealings with Mr Grey.

DIRECTIONS

 AUTONUM 
Within 14 days of the date of this Determination, the Trustees shall obtain confirmation from National Mutual of the contents of the third paragraph of its letter to my office of 3 April 2001 and shall write to Mr Grey confirming that the GAO applies to the full maturity value of his AVC contract, including terminal or final bonus, on retirement at normal retirement date.

DR JULIAN FARRAND

Pensions Ombudsman

23 May 2001
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