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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	
	Mrs R J Clark

	Scheme
	:
	
	Minet Group Pension and Life Assurance Scheme

	Respondents
	:
	1.
	The trustees of the Scheme (Trustees)

	
	
	2.
	Minet Group (Minet), subsequently acquired by Aon UK Holdings Limited

	
	
	3.
	Bacon & Woodrow


THE COMPLAINT (dated 17 July 2000)
 AUTONUM 
Mrs Clark has complained of injustice as a consequence of maladministration by the Trustees, Minet and Bacon & Woodrow, in that she was misled about the early retirement factor applied in respect of that part of her pension arising from benefits that were transferred from her previous employer’s pension scheme, the Wackerbarth Hardman (Insurance Brokers) Limited Retirement and Death Benefits Scheme (the Wackerbarth Hardman Scheme).  She stated that at no time prior to being made redundant had it been explained to her that, if she were to receive her benefits early, the pension transferred in from the Wackerbarth Hardman Scheme would reduce at a higher rate than that applied to the remainder of her pension from the Scheme.  

MATERIAL FACTS

 AUTONUM 
Mrs Clark was in the employment of Wackerbarth Hardman Insurance Brokers Limited when it was acquired by Minet in 1994.  Her employment was transferred to Minet, and her pension from the Wackerbarth Hardman Scheme was transferred to the Scheme.

 AUTONUM 
In September 1997 Mrs Clark was made redundant.  The letter from Minet informing her that she was to be made redundant stated that “… our internal job search has failed to identify any suitable opportunity for you in [Minet]”.  Her contract of employment was terminated on grounds of redundancy with effect from 8 September 1997.  The letter also stated that if she wished to take an early retirement pension from the Scheme on “the lower actuarial reduction factor” she would have to make her decision before she left service.  

 AUTONUM 
On 12 September 1997, after Mrs Clark had left service, Minet sent her a quotation of her deferred and early retirement benefits.  The quotation in respect of her early retirement benefits stated that the benefits had been calculated using a 2.4% reduction factor and included her benefits transferred in from the Wackerbarth Hardman Scheme.

 AUTONUM 
Mrs Clark was concerned that her early retirement benefits were lower than she had anticipated and consequently queried the calculations with Minet.  Minet referred her to Bacon & Woodrow.  Bacon & Woodrow explained to her that the pension she had accrued whilst in the service of Minet had been reduced by a factor of 2.4% because of her redundancy, and that part of her pension transferred from the Wackerbarth Hardman Scheme had been reduced by a factor of 6.5%.  

 AUTONUM 
Mrs Clark wrote to Minet in September 1997 pointing out that at no time, either at the time of the transferring her benefits from the Wackerbarth Hardman Scheme or at the time of her redundancy, was it explained to her that the transferred-in benefits would be reduced at a higher rate than that applied to her remaining benefits from the Scheme.  In response Minet stated that the rate of 2.4% per annum applied to the pension she had accrued whilst employed by Minet was a concessionary rate, applied in cases where the termination of employment is at their discretion.  Minet pointed out that this rate compared favourably with the rate of 4.8% per annum applied for other reasons of termination.  Minet explained that the pension transferred in from the Wackerbarth Hardman Scheme was a fixed amount of pension payable at age 60, in that it would not be increased from the date of leaving the Scheme to age 60.  Therefore, the early retirement reduction applied to this part of the pension is much greater than 2.4% or 4.8%.  Minet stated that in 1995 she was informed that the transfer from the Wackerbarth Hardman Scheme would buy her a pension of £6,185.34 at age 60.  At the time, there was no mention of the reduction that would apply to this pension if she took it before age 60.  Minet said that, in discussing her early retirement pension at the time of her redundancy, the focus was on her benefits accrued whilst in the service of Minet.  Minet admitted that no mention was made until recently about the reduction to her transferred-in benefits, but equally she had not queried the matter.

 AUTONUM 
Mrs Clark took her complaint to the pensions advisory service (OPAS).  In January 2000 OPAS informed Mrs Clark that Minet had made an offer to increase her pension by £433 per annum from September 1997.  Mrs Clark rejected this offer.

 AUTONUM 
Mrs Clark stated that the 2.4% factor was being applied for members taking voluntary redundancy and early retirement, which was why she accepted voluntary redundancy and early retirement.  She said that she was not provided with any figures prior to leaving Minet, despite many requests.  Four days after she had left, she received quotations of her benefits from the Scheme, which gave her no opportunity to reconsider her position.  She claimed that at no time prior to transferring the pension from Wackerbarth Hardman Scheme or leaving the employment of Minet was she informed that a different, ie higher, factor would be applied to her transferred-in pension if she were to retire early before age 60.  She said that, once she understood the financial implications of the higher reduction being applied to her transferred-in pension, she realised that she had to return to work.

 AUTONUM 
The solicitors acting for the Trustees, Lovells, submitted that the early retirement reduction factor applied to Mrs Clark’s transferred-in pension was consistent with the terms of the rules to the Scheme (the Rules).  Rule 16(c) (Transfer to the Scheme) provides that 


“Upon such acceptance as aforesaid “the Trustees shall, subject to paragraphs (d), (e), (f) and (g) of this Rule and to the provisions of Rule 22, confer on the Member such rights and benefits under the Scheme as they shall determine having regard to the nature and value of the assets so received and shall notify the Member accordingly.”


Lovells said that Mrs Clark was notified of the additional pension she would receive at age 60.  However, she was not notified of any early retirement terms that might apply before age 60.

 AUTONUM 
Lovells stated that, under the Rules, early retirement after attaining age 50 is subject to Employer’s consent.  The consent of the Trustees is also required, but their consent shall not be unreasonably withheld.  Therefore, the ultimate decision as to whether an early retirement pension is granted is with Minet, as the Rules assume that if the Employer consents the Trustees will too.  Because the granting of an early retirement pension under the Rules is subject to consent by Minet and the Trustees, Mrs Clark, in common with every other member of the Scheme, does not and did not have a right under the Rules to an immediate early retirement pension following her redundancy.  In addition, she does not have an automatic right for a particular reduction factor to be applied to her pension taken early under the Rules.  This is because the annual rate of reduction to be applied to the total pension for a member is not specified in the Rules.  This is at the discretion of the Trustees.

 AUTONUM 
Lovells stated that the factors used to calculate Mrs Clark’s early retirement pension were supplied by Bacon & Woodrow to Minet, and these factors are used whether or not the case is an early retirement due to redundancy.

 AUTONUM 
Lovells explained that the standard reduction factor, applied on early retirement to benefits accrued while a member of the Scheme, was 4.8% per annum.  It was a long-established discretionary practice that, where the member was retiring due to redundancy, a reduction of 2.4% per annum was applied instead of 4.8% per annum.  In each case, these factors were applied to the pension revalued to the date of early retirement.  The 4.8% factor implicitly allowed for the fact that the pension otherwise payable at normal pension date (NPD), ie Mrs Clark’s 60th birthday, would include further revaluation from the date of early retirement to NPD.  Neither the 4.8% nor the 2.4% factor were guaranteed, and in fact the use of the 2.4% factor was subsequently discontinued.  In addition, neither of these factors was appropriate to fixed pensions granted on transfer-in, because the pension was being revalued to NPD.

 AUTONUM 
Lovells said that a different reduction factor was applied to Mrs Clark’s transferred-in pension as it was a fixed amount of pension at NPD.  As this pension already included an annual increase of 5% through to NPD, the increases in respect of the period prior to NPD had to be discounted first – as well as a reduction factor applied to allow for the pension being drawn before NPD.  

 AUTONUM 
Lovells stated that the Trustees were satisfied that Mrs Clark’s pension was calculated correctly and in accordance with the Rules and that, in relying on Bacon & Woodrow to carry out the calculations, the Trustees had exercised their powers properly as they were entitled to do, in accordance with the provisions of the Scheme.

 AUTONUM 
Lovells said that Mrs Clark was made compulsorily redundant and therefore had no choice as to whether or not she should receive her benefits early from the Scheme.  Even if she had received an early retirement quotation before she left service, this could not have affected her decision to take redundancy.

 AUTONUM 
The solicitors acting for Bacon & Woodrow, Fishburn Morgan Cole, submitted that the early retirement quotation prepared by Bacon & Woodrow in September 1997 could not have caused Mrs Clark any prejudice.  They referred to Mrs Clark’s claim that she had decided to take redundancy and said that, if this was correct, it would appear to have occurred on or before 1 September 1997 as this was the date of the letter from Minet confirming her redundancy.  They pointed out that at this time she did not have the early retirement quotation and so it was impossible for this to have had any influence on her decision.  They added that the evidence strongly points to Mrs Clark’s redundancy being compulsory rather than voluntary.  This is supported not only by the contents of Minet’s letter of 1 September 1997, but also by the fact that the 2.4% reduction is only available where employment was terminated at Minet’s instigation.

 AUTONUM 
The solicitors acting for Minet, Barlow Lyde & Gilbert, submitted that Minet were not at fault in not having alerted Mrs Clark to the fact that a different early retirement reduction factor was applied to the transferred-in portion of her pension.  They referred to the case of Outram v Academy Plastics [2000] PLR p283, and said that the judgment of Tuckey LJ in this case followed the reasoning in University of Nottingham v Eyett and the Pensions Ombudsman [1999] 2 All ER p437, where it was held that there was no “general duty of good faith” under an employment contract for the employer to inform the employee of his rights under a pension scheme.  They also stated that it cannot be argued that, in the absence of a contractual duty of care, any failure to advise had not accorded with good practice and was, accordingly, maladministration.  They pointed to the decision of NHS Pension Agency v Beechinor [1997] PLR p95, where Lightman J held that the parties’ rights and obligations fell to be determined in accordance with established principles of trust and employment law and that there was no assumed duty to provide information of the type complained of by Mrs Clark.  Barlow Lyde & Gilbert said that Mrs Clark had not exercised her early retirement option, and that she remained a deferred pensioner in the Scheme.

CONCLUSIONS

 AUTONUM 
Mrs Clark’s complaint arises from the quotation of her early retirement benefits from the Scheme, which she received in September 1997.  In calculating these benefits, Mrs Clark’s transferred-in pension was reduced by a factor of 6.5% per annum, and the pension accrued whilst in the service of Minet was reduced by a factor of 2.4% per annum.  It has been explained that the reason for applying a different, ie higher, factor to her transferred-in pension is because, unlike Minet’s service pension, it is a fixed amount which already allows for revaluation to NPD.  The Rules do not specify the reduction factor to be applied in the event of early retirement.  The Rules merely state that the pension “… shall be calculated in the same way as a deferred pension under Rule 13 but reduced to such extent (if any) as the Trustees shall on the advice of the Actuary consider to be reasonable and determine to be appropriate having regard to among other things the period between commencement and attaining age 60”.  In my judgment, it was not unreasonable for different factors to have been applied to Mrs Clark’s pension, given that her transferred-in pension is a fixed amount at NPD and that her Minet service pension would be revalued through to NPD.  I have no reason to believe that Mrs Clark’s early retirement pension was not calculated in accordance with the provisions of the Scheme.

 AUTONUM 
I cannot agree with Mrs Clark that there was any requirement on Minet, the Trustees or Bacon & Woodrow to inform her, at the time her benefits were transferred in, that this part of her pension would reduce at a higher rate than the rest of her pension, should she decide to retire early.  I am satisfied that the information given to her at the time was in accordance with the provisions of the Rules.   

 AUTONUM 
However, I do agree with Mrs Clark that the fact that different reduction factors had been used to calculate her early retirement pension should have been clearly explained to her at the time she was provided with the quotation in September 1997.  The quotation in September 1997 clearly stated that her early retirement benefits had been calculated using a 2.4% reduction factor, and included her benefits transferred from the Wackerbarth Hardman Scheme.  Therefore, it was not unreasonable for Mrs Clark to have concluded from this quotation that all her pension from the Scheme, including her transferred-in pension, had been subjected to this reduction factor.  This quotation had been provided by Minet.  In my view Minet, having chosen to provide this information to Mrs Clark, should have made it clear that the 2.4% reduction factor applied only to her pension accrued while in the service of Minet, and not to the transferred-in pension.  The provision of inaccurate or misleading information is clearly maladministration on the part of Minet.   

 AUTONUM 
I do not agree with all the submissions put forward by Barlow Lyde & Gilbert (see paragraph 17).  The cases of Outram and Eyett, quoted by Barlow Lyde & Gilbert, involve advice, whereas Mrs Clark’s complaint concerns the provision of misleading information.  Where an employer takes it upon itself to provide information about a scheme then, at least as a matter of good administration, that information must be accurate.  The provision of inaccurate or misleading information is maladministration.  The information Mrs Clark received was not accurate because it was incomplete.  I am aware of the case of Beechinor, but once again do not accept the argument put forward by Barlow Lyde & Gilbert, as this case can be distinguished on the basis of Westminster City Council v Haywood (No 2) [2000] 2 All ER 634, where Lightman J (the same judge as in Beechinor) held, at 644a, that the provision of the Pension Schemes Act 1993 setting out my jurisdiction 


“… affords recourse whenever injustice has been caused by maladministration whether or not the maladministration constitutes a civil wrong and accordingly whether or not there is an available remedy in private law.”   

 AUTONUM 
The matter I now have to consider is whether Mrs Clark has suffered any injustice as a consequence of Minet’s maladministration, as stated in paragraph 20 above.  In this I am guided by Robert Walker J in Westminster CC v Haywood [1998] Ch 377 at p394:


“Compensation … should put the plaintiff in the same position as if the informant had performed his duty and provided correct information – not put him in the position in which he would have been if the incorrect information had been correct.”

Mrs Clark has claimed that she voluntarily accepted redundancy and early retirement.  There is no evidence to substantiate this claim.  In addition, as the early retirement quotation was provided to her after she had left service, I cannot accept that she relied on this quotation in deciding to accept redundancy and early retirement.  As stated in paragraph 18 above, I have no reason to believe that the early retirement quotation she was given in September 1997 was not in accordance with the provisions of the Rules.  Besides, Mrs Clark has not elected to start receiving her benefits early from the Scheme.

 AUTONUM 
For the reasons given in paragraphs 18, 19 and 22 above, I do not uphold any part of the complaint against the Trustees, Minet and Bacon & Woodrow.   

DR JULIAN FARRAND

Pensions Ombudsman

30 March 2001
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