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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr C M Ashmore

	Scheme
	:
	Tinsley Bridge Pension Scheme

	Trustees
	:
	The Trustees of the Tinsley Bridge Pension Scheme

	Employer
	:
	Tinsley Bridge Limited (Tinsley Bridge)

	Administrators
	:
	William M Mercer Limited (Mercers)


THE COMPLAINT (dated 17 August 2000)
 AUTONUM 
Mr Ashmore has complained of injustice as a consequence of maladministration on the part of the Trustees, Tinsley Bridge and Mercers as follows:

(a) that he has not been allowed to take the maximum lump sum benefit,

(b) that the Trustees have refused to backdate his incapacity pension to the date of his application,

(c) that he was told he was too young to retire on grounds of incapacity,

(d) that they changed the Rules of the Scheme in 1999 in response to his application,

(e) that his pension was granted on the understanding that he should not take a lump sum,

(f) that he was told that he could not take a lump sum because of Inland Revenue requirements,

(g) that he was told there was no difference between A Scheme members and B Scheme members,

(h) that he was told he could not take his complaint to the Pensions Ombudsman.

MATERIAL FACTS

 AUTONUM 
Mr Ashmore applied for ill-health retirement in July 1998 on the cessation of his period of half pay following a period of some sixteen months sick leave.  The Trustees granted him an ill-health retirement pension with effect from 26 September 1999.  Mr Ashmore received a letter from Tinsley Bridge dated 4 November 1999, which offered him the option to take a pension of £7,896.96 pa or a tax free cash sum of £5,992.00, together with a reduced pension of £7,266.24.

 AUTONUM 
Mr Ashmore asked how his lump sum had been calculated and received a letter from Tinsley Bridge dated 8 December 1999, which explained that the lump sum was 3/80ths of his final pensionable earnings multiplied by the number of years of service that he had completed.  His ill-health pension had been calculated on the basis of 1/60th of his final pensionable earnings for 35 years and 10 months, including prospective service.

 AUTONUM 
Mr Ashmore queried why his lump sum had been restricted and pointed to Rule 32 of the Trust Deed and Rules dated 9 January 1992.  Tinsley Bridge replied on 21 December 1999 

“My understanding is that James Addy of Wm Mercer telephoned you on 17th November and explained that Rule 32 is a standard rule which will appear in the rules of all approved pension schemes and simply sets out the upper limits on the benefits that can be provided from the Scheme.


I understand that James specifically drew your attention to the first two sentences of Rule 32 on page 49 of the Trust Deed and Rules which are:-


‘This Rule sets out the maximum benefits which could be paid by the Trustees to a scheme member or his spouse or other beneficiary.  It confers no entitlement to such benefits and is included primarily to enable the Board of the Inland Revenue to continue approval’.


James Addy believed that you were then satisfied with this explanation and therefore all that you needed was a breakdown of the lump sum calculation.  I duly supplied this in my last letter.


For the record, under the provisions of Rule 32 you are classified as a Class B member, but this does not determine the size of the lump sum that you are entitled to, only the maximum payment permissible without breaking Inland Revenue approval limits.”


The letter then drew Mr Ashmore’s attention to the Scheme Booklet which stated that the lump sum would be 3/80ths of Final Pensionable Earnings for each year of Pensionable Service.  The letter also confirmed that his pension would be paid from the date the Trustees agreed that he was entitled to receive it and that it would not be backdated.

 AUTONUM 
Mr Ashmore approached the pensions advisory service (OPAS) and they made further enquiries on his behalf.  On 29 February 2000 Mercers wrote to Mr Ashmore’s OPAS adviser 

“Rule 11.1 on page 6 of the Trust Deed & Rules allows for part of a member’s pension to be commuted for a lump sum amount when the member retires from the Scheme.  The amount of pension which can be surrendered is not prescribed.  The only restriction is that the lump sum offered should not exceed the Inland Revenue limit.


When a member retires from service, either at the Scheme’s Normal Retirement Date or on Early Retirement, the Trustees have decided that the maximum lump sum is determined by a simple formula asset out below:



3 x n / 80 x FPE where



n

=
completed Pensionable Service 



(inclusive of credited service as a result of a transfer



FPE
=
Final Pensionable Earnings


This is regarded as an appropriate and practical way of determining the maximum lump sum option.”


The letter went on to say that this approach was explained more fully in the Scheme Booklet and that the Trustees had received legal advice that the approach was in accordance with the Trust Deed and Rules.

 AUTONUM 
In their response to Mr Ashmore’s complaint, Mercers, responding on behalf of the Trustees and Tinsley Bridge, explained 

“The first respondents [the Trustees] are required to act in the best interests, as they see it, of the member.  That does not necessarily mean acting precisely as the member wishes.  The limits on their discretion are as set out at page 83, rule 42.


In this case, the complainant was in his early forties with over 20 years to go before normal retirement age.  Many things could happen in that time, such as advances in medical science allowing a return to work and the cessation of the pension under Rule 12.3, or high inflation resulting in a reduced purchasing power.


Rule 12.3 allows for a deduction to be made to pension payable at normal retirement age following interim cessation of an ill health pension.  The deduction may, on actuarial advice, reflect the ill health pension paid.  Implicitly that deduction must reflect the commuted pension for the years for which no pension should have been paid.  The result could be a smaller, and possibly inadequate, pension at normal retirement age.


Equally, inflation over the life expectancy of a person in their early forties could also result in the reduced pension being inadequate in later years.  It is conceivable that a member in that position might criticise trustees for having exercised their discretion to permit such a high level of commutation.  The complainant might at that stage assert that the trustees had failed in their duty of care to him by allowing a reckless amount of pension to be commuted.”

 AUTONUM 
With regard to Mr Ashmore’s age on retirement, the Trustees response claims that Mr Ashmore was told that it would take the Trustees longer to decide whether he fulfilled the requirements for incapacity retirement because of his age and condition.  His age because they would have to satisfy themselves that his incapacity would last the remainder of his working life; his condition because he had a back injury for which it was difficult to achieve a definite and agreed diagnosis.

 AUTONUM 
Their response with regard to backdating Mr Ashmore’s pension was 

“The relevant Rule, 12.1, provides that:


‘Subject to the consent of the Trustees a Member who has become in their opinion incapable of discharging his duties … shall receive an immediate annual pension …’.


The right to a pension can only arise when a Member has satisfied the Trustees that he has become permanently incapable of discharging his duties etc., and in this case this was not until September 1999.”

TRUST DEED AND RULES

 AUTONUM 
The governing document at the time of Mr Ashmore’s application for retirement on incapacity grounds was the Definitive Deed dated 9 January 1992 and attached Rules.

 AUTONUM 
Rule 11.1 provides “A Scheme Member may subject to the provisions of Rule 32 surrender part of his pension entitlement (including (subject to sub-Rule 11.4 below) any pension based on his Member’s Voluntary Fund) at such time as the same becomes payable for a lump sum equal to the amount of the pension being surrendered multiplied by such factor as may be determined by the Trustees upon the advice of the Actuary so that the lump sum is equivalent in value to the amount of such pension surrendered;”

 AUTONUM 
Rule 11.2 provides that a Member may not commute any part of the Member’s GMP or Widow’s or Widower’s GMP and therefore the balance after commutation must not be less than the GMP; Rule 1.3 provides for commutation in cases of serious ill-health; Rule 11.4 provides for the restriction not to commute AVCs except where allowed, and Rule 11.5 provides for commutation of a ‘trivial’ pension.

 AUTONUM 
Rule 12.1 provides “Subject to the consent of the Trustees a Member who has become in their opinion incapable of discharging his duties in his present employment or in such other similar employment as the Trustees may determine by reason of permanent physical or mental incapacity and who retires from the Service prior to Normal Retirement Date in consequence thereof shall receive an immediate annual pension equal to the pension which he would have received under Rule 10.1 had he remained in Service until Normal Retirement Date calculated, for the purposes of Rule 10.1.1 on his Final Pensionable Earnings at the date of his actual retirement and calculated for the purposes of Rule 10.1.2 on the Member’s Money Purchase Fund at the date of his actual retirement.”

 AUTONUM 
Rule 12.3 provides “Should a person in receipt of a pension under sub-Rule 12.1 above engage in whole of part-time employment whether with an Employer or elsewhere (and the decision of the Trustees as to whether he has so engaged and from what date shall be final) he may thereupon cease to be entitled to his pension or to such part thereof as the Trustees shall in their absolute discretion think fit but he shall be entitled at least to a deferred pension of an amount calculated in accordance with Rule 15 at Normal Retirement Date (or earlier and payable in any other manner permitted under the provisions of Rule 15) subject in the case of a Member who retired under Rule 12 to such deduction as the Trustees in their absolute discretion but upon the advice of the Actuary shall think fit to allow for the period of payment of the ill-health pension;”

 AUTONUM 
Rule 32 deals with MAXIMUM BENEFITS PAYABLE.

 AUTONUM 
Rule 42 provides “Subject to the powers to be exercised by any Employer as expressed in the Rules the Trustees shall have full power to determine whether or not any person is entitled from time to time or otherwise to any benefit or payment in accordance with the Rules and in deciding any question of fact they shall be at liberty to act upon such evidence or presumption as they shall in their absolute discretion think sufficient although the same be not legal evidence or a legal presumption.  Subject as aforesaid the Trustees shall also have power conclusively to determine all questions and matters of doubt arising on or in connection with the Rules and whether relating to the construction thereof or the benefits thereunder or otherwise.”

CONCLUSIONS

 AUTONUM 
With regard to points (c) to (h) of Mr Ashmore’s complaint, he has not been able to provide any evidence to support his complaint and he has accepted that this is the case.  With regard to point (g), I believe this may arise from some confusion on Mr Ashmore’s part regarding A and B members.  In the Scheme, as in all exempt approved occupational pension schemes, reference is made to Class A and Class B members.  This refers to the particular tax regime under which the maximum permissible benefits allowed by the Inland Revenue fall to be calculated.  This does not refer to entitlement under the Scheme but to the checks which the Inland Revenue imposes on pension schemes.

 AUTONUM 
This brings me to consider the other issues raised by Mr Ashmore.  The Trustees have said that they have exercised their discretion under Rule 42 to restrict the amount of pension which a member may commute under Rule 11.1.  They say they are acting in the best interests of the member in doing so and protecting him/her against the possibility that at some time in the future he/she may have his/her pension restricted or inflation reduce its purchasing power.  They further assert that they are required so to act and entitled to disregard, in effect, the member’s own wishes.  However, Rule 11.1 does not in terms give the Trustees the discretion to act in this way neither, in my judgment, does Rule 42.  Rule 11.1 provides that the member may surrender part of his/her pension to provide a lump sum.  There is no question that the Trustees must give their consent to either the action or the amount.  There are restrictions on the amount but these are found in Rule 11.2 by reference to the member’s GMP.  Rule 42 allows the Trustees to exercise the power to determine whether or not a member is entitled to a benefit or payment, it does not give them the power to exercise a discretion as to the amount of benefit unless the Rules so provide.  The Trustees were at liberty to decide whether Mr Ashmore was entitled to a pension on the grounds of incapacity but, having so decided, they did not have the discretion to restrict his choice of lump sum.  In doing so they exceeded their powers under the Trust Deed and Rules, which is clearly maladministration on their part.

 AUTONUM 
Further, the Trustees (or Mercers on their behalf) have misunderstood the purport of equitable duty to act in the best interests of beneficiaries.  The duty is essentially negative:  trustees are not allowed to act in anyone else’s interests and must definitely disregard their own interests or wishes.  The duty does not exist to enable trustees to make lifestyle decisions about the best interests of an individual beneficiary as if he/she had reverted to infancy or become mentally handicapped.  In purporting to exercise a paternalistic discretion to override the wishes of Mr Ashmore, who had undoubtedly become entitled to his pension, the Trustees again exceeded their powers in a manner amounting to maladministration on their part.  Mr Ashmore suffered injustice as a consequence, in that he was prevented from exercising an option open to him under the Rules.  Therefore, I uphold this part of the complaint against the Trustees.  In so far as neither Tinsley Bridge nor Mercers were responsible for the Trustees’ action (except perhaps as advisers), I do not find that there has been any maladministration on their part.

 AUTONUM 
I will now consider Mr Ashmore’s complaint that the Trustees have refused to back-date payment of his pension to the date of his application.  Rule 12.1 provides that the Trustees may consent to a member receiving an immediate pension if he is suffering from permanent physical or mental incapacity and retires from the Service.  In my opinion, the word ‘immediate’ refers to the date of retirement rather than the date of application.  Mr Ashmore did not retire until September 1999, even though he was no longer receiving payment from his employer because his sick pay had ceased.  Whilst I agree with Mr Ashmore that 14 months is a long time for the Trustees to be considering an application for an incapacity pension, particularly where the member is not receiving any income, there is no suggestion of unnecessary delays on their part.  In the circumstances, it would not be appropriate to find maladministration on the part of the Trustees and I do not uphold this part of Mr Ashmore’s complaint against them.  As before, neither Tinsley Bridge nor Mercers were party to the decision and therefore there is no maladministration on their part.

DIRECTIONS

 AUTONUM 
It follows that I now direct that the Trustees shall, within 28 days of the date of this Determination, allow Mr Ashmore to surrender that part of his pension which will provide a lump sum not exceeding the maximum allowed by the Inland Revenue and leaving a residual pension not less than his GMP.  Appropriate adjustment may be made to allow for the higher pension payments Mr Ashmore has received in the meantime.

DR JULIAN FARRAND

Pensions Ombudsman

12 March 2001
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