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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr B E Clifton

	Scheme
	:
	The Rover Group Pension Scheme

	Trustee
	:
	Rover Group Trustees Limited

	Employer
	:
	Rover Group Limited (Rover)


THE COMPLAINT (dated 1 September 2000)
 AUTONUM 
Mr Clifton alleged injustice, caused by maladministration on the part of Rover and the Trustee, involving financial loss, in that his application for a serious ill-health pension was improperly rejected.

MATERIAL FACTS

 AUTONUM 
Mr Clifton joined the Scheme in October 1990.  His date of birth was 25 May 1959.  Mr Clifton suffered from several ailments and Rover put him on light work from 1994 onwards.  Mr Clifton had operations on both knees, his bladder and prostate gland.  On 9 June 1996 the Department of Social Security commenced payment of a disability living allowance to Mr Clifton, payable for life.  Mr Clifton went on sick leave from 6 July 1998.  Rover wrote to Mr Clifton on 12 October 1998, inviting him to apply for early retirement on ill-health grounds.

 AUTONUM 
The Scheme Rules differentiated between ill-health and serious ill-health.  An ill-health pension was reduced for early payment, a pension payable on serious ill-health grounds was not.  ‘Ill health’ was defined as:

“Ill health or a medical condition which the principal employer and the trustees agree (having regard to such medical or other evidence as they may require) is sufficiently serious to prevent a member from following the duties of his current employment or suitable alternative employment or which seriously impairs his earning ability.  This definition will not apply to a member in service unless his participating employer has certified to the trustees that it is unable to provide suitable alternative employment which the member could undertake, having regard to his medical condition.”


‘Serious ill health’ was defined as:

“Ill health which the principal employer and the trustees agree (having regard to such medical or other evidence as they may require) makes it unlikely that the member will recover his earning ability before the age at which the principal employer and the trustees would expect him to retire if he was not incapacitated.”

 AUTONUM 
On 14 October 1998 Mr Clifton applied for early retirement on the grounds of serious ill-health.  The Trustee took the date on which Mr Clifton would have been expected to retire (if not incapacitated) as being between ages 57 and 58.  The Trustee sought the advice of Dr C J M Poole, who was a consultant occupational physician.  Dr Poole did not examine Mr Clifton, but relied on Mr Clifton’s medical records.  On 13 May 1999 the Trustee rejected Mr Clifton’s application.  Mr Clifton appealed against this decision and the Trustee arranged for him to be examined by Dr Poole; this took place on 31 August 1999 and Mr Clifton was accompanied by his wife.  Dr Poole submitted a brief report to the Trustees on 1 September 1999, stating that he did not support Mr Clifton’s appeal.  Dr Poole stated that there were “inconsistencies” but did not say what these were.  He considered that Mr Clifton was dependent on prescription drugs and unfit for work.  Dr Poole stated that Mr Clifton’s other medical problems were either treatable or not so disabling as to make him unemployable at Rover.  Mr and Mrs Clifton alleged that Dr Poole had treated Mr Clifton unsympathetically during the examination, needlessly hurting him, and telling Mr Clifton that if he got a grip on his nerves he would be all right.  Dr Poole denied this.

 AUTONUM 
Mr Clifton’s MP, Dr Lynne Jones, requested reports from Mr Clifton’s GP, from a consultant urologist and two clinical psychologists who were treating him, and from Rover’s occupational physician.  The GP considered that “all other parties are in agreement apart from Dr Poole” and that "I disagree with the remark of Lorezepam dependency."  However the GP stated that, following Dr Poole's report, he had commenced weaning Mr Clifton off the drug.  The GP went on to say:

"Dr Poole does agree that Brian is not at present fit to work whilst saying that his problems are treatable.  I can only answer this by saying that for the past 2-3 years I myself, the rheumatologist and psychologists have all been working in unison in an attempt to cure him without objective success.  He therefore remains both physically and emotionally unfit for work and should be accepted for the standard retirement scheme on grounds of ill health."


In another letter the GP stated:

"Brian will be afflicted with the fibromyalgia for the rest of his life.  He can therefore be classed as suffering with a disorder which has given rise to permanent disability."

The urologist tended to agree with Dr Poole and Rover’s occupational physician declined to comment.  The psychologists both took issue with Dr Poole’s report, considering it brief and the diagnosis of drug dependency speculative.  However, they both emphasised that they could not comment on Mr Clifton's fitness for work.  Dr Jones sent copies of all these reports to the Trustee on 17 November 1999.

 AUTONUM 
On 26 November 1999 the Trustee rejected Mr Clifton’s appeal.  Dr Jones requested reasons for the rejection.  On 13 December 1999 Rover replied, stating that no details could be given other than that Mr Clifton did not qualify for a pension on ill-health or serious ill-health grounds.

 AUTONUM 
A consultant rheumatologist who was treating Mr Clifton submitted a report dated 17 January 2000, in which he stated that Mr Clifton was suffering from chronic fibromyalgia and there was no way of predicting the outcome.

 AUTONUM 
On 10 July 2000 the Trustee offered Mr Clifton an ill-health pension, actuarially reduced for early payment.  Mr Clifton rejected this offer.

 AUTONUM 
On 13 September 2000 Birmingham City Council’s occupational therapist assessed Mr Clifton with a view to altering his home to improve his quality of life.  The report stated:

“He has difficulty walking and climbing stairs and reported pain in his hips, knees and legs.  He also reported pain in feet, wrists and neck.  He has been diagnosed by the doctors with a range of conditions which in addition to the above symptoms cause him to tire easily and have difficulty with micturition.”

 AUTONUM 
The Trustee stated to my office that it had received “unequivocal advice” from Dr Poole, who was present at most of the meetings when the application was discussed, that Mr Clifton did not qualify for a pension on serious ill-health grounds.  The Trustee considered that Dr Poole’s advice had not been undermined or challenged by any of the other medical reports and a long term inability to undertake employment had not been established.  The Trustee considered that clinical psychologists were "not medical practitioners and not qualified to comment on Dr Poole's diagnostic skills or judgements."  The Trustee stated that Rover had confirmed that Mr Clifton was incapable of carrying out his employment and the company could not find alternative work for him.  Mr Clifton was still employed by Rover (although he was not paid) and, while this continued, he could make further applications for a pension on serious ill-health grounds.  The Trustee stated that it had little option but to reject Mr Clifton's application as it was not supported by Dr Poole.

 AUTONUM 
In November 2000 Mr Clifton was advised that he needed a further operation on his bladder.

CONCLUSIONS

 AUTONUM 
It is clear, from the papers submitted, that Rover and the Trustee wanted to deal with Mr Clifton’s application for a pension carefully and correctly.  However, I have reservations about the application process and these are outlined below.

 AUTONUM 
Rover considered Mr Clifton unemployable by the company, due to his health problems.  Rover had accommodated Mr Clifton as much as it could, putting him on light work and VDU duties.  There was thus no point in the Trustee obtaining Dr Poole’s opinion regarding Mr Clifton’s ability, or otherwise, to work at Rover.  That question had already been answered.  Mr Clifton was 40 when Dr Poole examined him.  The question to be answered was whether Mr Clifton would recover his earning ability before age 57 or 58.  Dr Poole did not answer that question in the report copied to me, although I accept that, as Dr Poole had advised the Trustee for many years, he may well have understood the criteria.

 AUTONUM 
It is a matter of considerable concern that Mr Clifton's GP and both the clinical psychologists treating Mr Clifton were critical of Dr Poole’s report and the diagnosis of drug dependency.  Such comments should reasonably indicate the need for a second opinion.  The Trustee considered that it had "little option but to reject the claim" because Dr Poole did not support it.  Whilst it was acceptable for the Trustee to prefer one professional opinion over another, to discount the opinions of qualified psychologists who were treating Mr Clifton, on the grounds that they were not medical practitioners, does not indicate to me that properly balanced assessments were made by the Trustees.

 AUTONUM 
As a matter of good administrative practice, the Trustee should have given reasons for its decisions.  It is difficult for a scheme member to understand, or appeal against, decisions for which no reasons are given.

 AUTONUM 
I accept that these shortcomings were not caused by a desire on the part of Rover or the Trustee wrongly to deprive Mr Clifton of a pension.  However, they do amount to maladministration.

DIRECTIONS

 AUTONUM 
To redress the maladministration identified in the preceding paragraphs, the Trustee shall, in the event of a further application for a serious ill-health pension being properly made by Mr Clifton, obtain independent medical evidence regarding his earning ability to age 57 or 58 in the light of Rover’s certification that he was unfit for work with the company.  The Trustee shall give reasons for its subsequent decision to Mr Clifton.

DR JULIAN FARRAND

Pensions Ombudsman

1 March 2001
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