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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr R Westgarth

	Scheme
	:
	The Bushall Limited Executive Pension Plan

	Trustee
	:
	Bushall Limited

	Manager
	:
	Clerical Medical Investment Group Limited (Clerical Medical)

	Independent Financial Adviser
	:
	Harben Financial Services Limited (IFA)


THE COMPLAINT (dated 1 September 2000)

 AUTONUM 
Mr Westgarth alleged injustice, caused by maladministration on the part of Clerical Medical, involving financial loss, in that the Scheme was mismanaged.  Mr Westgarth sought a refund of all the contributions, totalling £35,000, and a further payment in respect of distress and inconvenience.

MATERIAL FACTS

 AUTONUM 
The Scheme was arranged by the IFA for Mr Westgarth, with a commencement date of 27 April 1993.  Payment of Mr Westgarth’s pension commenced on 18 September 2000 and the Scheme was then wound up.  From 1997 onwards Mr Westgarth made a number of formal complaints about the Scheme, most of them directly to Clerical Medical.  His principal areas of concern are shown below, with the responses given by Clerical Medical at various times.

· Contributions were not acknowledged.

The annual statements showed contributions paid during the Scheme year and, in addition, policies were issued in respect of every single contribution made.

· Unit statements were incorrect.

The 10 February 1997 statement was incorrect.  Clerical Medical quickly realised this and apologised for the error.  A revised statement was issued on 24 March 1997.

· Contributions paid before the renewal date were allocated units at the offer price in force on the renewal date, rather than that applicable to the date of receipt.

Contributions were sometimes paid early, but the offer price used in respect of annual premiums was that in force on the renewal date.  An interest payment of £46.63 was paid to Mr Westgarth on 10 March 1997 as a gesture of goodwill, with a request that annual contributions be paid on or around the renewal date in future.

· Allocation percentages were incorrect.

The correct allocation rates were used.  Confusion had arisen because Mr Westgarth referred to the 1996 product guide, which showed different rates to those used in previous years.

· Clerical Medical did not arrange for the pension to be paid from normal retirement date.

Mr Westgarth’s normal retirement date was 4 February 1999.  Clerical Medical did not send him the appropriate documentation beforehand, to enable his pension to be paid from the due date.  Mr Westgarth queried this and Clerical Medical apologised for the oversight.  The necessary form was provided on 17 February 1999.

· Mistakes were made with policy charges.

A policy charge of £100 was levied on a single premium paid in October 1993.  The correct charge was £25.  Mr Westgarth pointed this out and on 8 November 1999 Clerical Medical apologised and adjusted the units accordingly.

· Clerical Medical improperly cancelled the Scheme.

Two contradictory reasons for making the Scheme paid up were given.  First, the policy became paid up in 1995 due to non payment of the annual premium.  Second, a payment was allocated as a single premium rather than a renewal premium.  The Scheme was reinstated later in 1995.

· The annuity was set up at non smoker rates although Mr Westgarth was a smoker.

Clerical Medical did not answer this question.

 AUTONUM 
Clerical Medical suggested a meeting with Mr Westgarth, “to resolve these issues once and for all.”  Mr Westgarth declined.

CONCLUSIONS

 AUTONUM 
The standard of administration of the Scheme fell short of that to which Mr Westgarth was entitled.  Clerical Medical forgot about Mr Westgarth’s normal retirement date and deducted £75 too much from a premium.  The Scheme was incorrectly made paid up at one point.  These were significant errors and it was left to Mr Westgarth to point them out to Clerical Medical.  These mistakes constituted maladministration and Mr Westgarth is undoubtedly entitled to suitably modest compensation for the distress and inconvenience caused to him.

 AUTONUM 
Policy condition 3.2 provided for contributions to be invested as at the premium due date.

 AUTONUM 
Clerical Medical responded to Mr Westgarth’s complaints promptly and courteously, with the exception of the question of smoker/non-smoker annuity rates.  Mr Westgarth, understandably, did not understand the intricacies of the contract and could not obtain the information he needed from his IFA.  I have no doubt that this led to increasing frustration on his part, but Clerical Medical did its best to answer Mr Westgarth’s questions.

DIRECTIONS

 AUTONUM 
To compensate Mr Westgarth for the injustice identified in paragraph 4, I direct that Clerical Medical shall pay Mr Westgarth £100 within twenty-eight days of the date of this Determination and confirm to him whether the annuity rate used in the calculation of his pension is the rate applicable to smokers or non smokers.

DR JULIAN FARRAND

Pensions Ombudsman

2 March 2001
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