K00541


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr R J Ardern

	Scheme
	:
	Highlands and Islands Enterprise Superannuation Scheme

	Employer
	:
	Highlands and Islands Enterprise (HIE)

	Administrators
	:
	William M Mercer Ltd (Mercers)


THE COMPLAINT (dated 2 September 2000)
 AUTONUM 
Mr Ardern has complained of injustice as a consequence of maladministration on the part of HIE and Mercers in that they provided him with figures for his retirement benefits, prior to his retirement on the grounds of incapacity, which figures he accepted but which HIE subsequently refused to honour.

MATERIAL FACTS

 AUTONUM 
In October 1998 Mr Ardern attended a medical examination with a view to retiring on the grounds of incapacity.  His retirement was agreed by HIE and, on 17 November 1998, Mr Ardern received a letter from HIE regarding his retirement on the grounds of ill-health.  The letter stated 

“As a follow on to recent discussions, I write to notify you of the formalities in connection with our offer of ill health early retirement with effect from 30 November 1998.

I can confirm that your retirement benefits would be as follows-


Cash Sum




£29,496.87


Pension




£ 9,832.29 p/a


Widow’s Benefit on death after retiral
£ 4,916.15 p/a …

… Finally, could you please complete and return the attached Retirement Benefits Form, confirming where your pension instalments should be paid to and also sign and return a copy of this letter, confirming your acceptance of this offer.”


As requested, Mr Ardern did duly sign and return a copy of the letter on 17 November 1998.

 AUTONUM 
However, Mr Ardern received a second letter from HIE, dated 27 November 1998, which confirmed that his actual benefits would be a cash sum of £29,124.33, a pension of £9,708.11 pa and widow’s benefit of £4,854.06 pa.  Mercers informed Mr Ardern that the reason for the different figures was that the original calculation had not made allowance for the effect of two months of unpaid leave on his final pensionable salary.  HIE wrote to Mr Ardern on 24 December 1998 confirming that his final pensionable salary had been based on the highest salary actually earned in any twelve-month period in the three years preceding retirement.  Because Mr Ardern had opted to pay contributions in respect of his unpaid leave, his pensionable service had been counted as continuous.  The letter notes “At the time you enquired about a period of unpaid leave and any superannuation implications, no retirement was, of course, anticipated in the course of the next few months.”

 AUTONUM 
The enquiry referred to is a memorandum from Mr Ardern to HIE in which he asked 

“Further to our discussion yesterday, I am writing to ask what are the possibilities for and disadvantages of a sabbatical of 2 to 3 months and of part time working i.e. 3 days per week?

The unknowns in my mind relate to areas such as superannuation (if that is the right term) and how a break might adversely affect future pension entitlements etc.

I would expect to continue paying my monthly AVC (provided this is allowed) for the 2 or 3 months of unpaid absence to avoid having a break there.  I’m not sure if I could do the same with the NI contribution as I might be technically “unemployed” for the 2 or 3 months?

There may be other parameters that I have not thought of and I am particularly concerned that there should be no long term effects stemming from a short break in service …”

 AUTONUM 
Mr Ardern received a memorandum dated 21 July 1998 from HIE, which stated 

“… you have been granted a period of unpaid special leave from 1 July to 31 August 1998.

As discussed, arrangements have been made for your pension and AVC payments to continue during this period of unpaid leave on the agreement that deductions for your July and August pension and AVC payments are made from your September salary.”

 AUTONUM 
Mr Ardern appealed through the Internal Dispute Resolution (IDR) procedure but the decision was upheld at stage two of IDR by the Trustees.  Mr Ardern wrote to the Secretary to the Trustees on 11 March 1999 regarding their decision, expressing his opinion that the letter dated 17 November 1998 constituted a contract, which HIE were obliged to honour.  He also pointed out that he had specifically asked what the consequences of his unpaid leave would be.  Mr Ardern then contacted the pensions advisory service, OPAS.

 AUTONUM 
Mr Ardern’s OPAS adviser raised three points with HIE:

(i) that Mr Ardern had made his decision to retire on the basis of the figures contained in their letter of 17 November 1998,

(ii) that Mr Ardern had paid contributions in respect of the period in question and therefore should be credited with the salary, and

(iii) that the definition of ‘Final Pensionable Salary’ in the Scheme Rules did not contain the word “earned”.

 AUTONUM 
HIE responded that Mr Ardern had been provided with the correct figures prior to his date of leaving and that the difference in the figures was not enough to have influenced his decision; that the decision to allow Mr Ardern to pay contributions in respect of his period of unpaid leave was discretionary and allowed him to count the period as pensionable service; and that Mercers had advised that “the Rules neither explicitly state that the basic salary must be an amount earned nor that basic salary is fixed at a specific date and therefore can consist of an unearned amount.  If the intention was for Pensionable Salary to permit inclusion of an unearned amount then wording along the lines of ‘annual rate of basic salary’ would have been used in the definition found in Rule 4(1).”

SCHEME RULES, MEMBER’S BOOKLET, STAFF HANDBOOK

 AUTONUM 
Rule 4(1) of the November 1990 Rules provides 

“Subject to the provisions of this Rule the emoluments to be used in calculating a Member’s Pensionable Salary under the Scheme (in the Rules called “Salary”) shall be the sum of –

(a) the Member’s basic salary, taking into account any amount payable in respect of temporary promotion

(b) substitution pay

(c) Sunday duty pay

(d) Night duty and shift allowances for work performed in the course of normal duties

(e) Additional emoluments paid for extra responsibility and granted on a permanent basis

but shall exclude – 

(a) gratuities

(b) allowances intended to meet special expenses

(c) overtime pay

(d) other payment or allowances for casual or intermittent duties, and

(e) bonuses.”

 AUTONUM 
Rule 4(3) provides 

“Subject to the provisions of the following section “Final Pensionable Salary” shall mean Pensionable Salary in whichever of the last three years of Pensionable Service gives the highest figure.

To determine “Pensionable Salary in whichever of the last three years of Pensionable Service gives the highest figure”, Pensionable Salary in the year of Pensionable Service ending on the last day of Pensionable Service will be compared with Pensionable Salary in each year of Pensionable Service ending on a prescribed date, where:

(a) a prescribed date is a date 91 pensionable days before the last day of Pensionable Service or any multiple of 91 pensionable days before the last day of Pensionable Service up to a maximum multiple of 8;

(b) a “year of Pensionable Service” is a calendar year where Pensionable Service is continuous and 365 consecutive pensionable days where Pensionable Service is discontinuous;

(c) a “pensionable day” is a day which counts in whole or in part as Pensionable Service.”

 AUTONUM 
Rule 5B(1) provides 

“Subject to the provisions of this Rule, Rule 10 and Overriding Appendix I each Member in Pensionable Service shall pay contributions at the rate of one and a half per cent per annum of his Pensionable Salary in each pay period.”

Rule 10 deals with Absence from Work but is geared mainly towards absence through ill-health or on Maternity Leave.  Rule 10(5) provides

“A Member in Pensionable Service to whom this Rule applies shall continue to pay contributions for the period of absence for which the Employer continues his remuneration at the full or half rate: Provided that a Member may pay voluntary contributions as set out in Rule 5C.”

 AUTONUM 
Rule 10(6) provides 

“Unless continuing to pay contributions in accordance with section (5) of this Rule, the Member shall suspend payment of his contributions until he returns to work with the Employer; but where payment of contributions has been suspended, if the Employer consents, the Member may on his return pay the unpaid contributions.”

 AUTONUM 
Rule 6B(2) provides

“Where a Member who has completed at least two years’ Pensionable Service is retired at any time before his Normal Retirement Date on grounds of incapacity, if he informs the Trustees in writing that he wishes his retirement benefits to become payable on his retirement, there shall be payable to him out of the Fund in accordance with section (3) of this Rule an annual pension equal to …”

 AUTONUM 
Page two of the Member’s Booklet defines ‘Pensionable Salary’ as “Basic Salary, plus any earnings which may be declared pensionable from time to time” and ‘Final Pensionable Salary’ as “The highest Pensionable Salary, earned in any 12-month period out of the last 3 years of Pensionable Service.”  Page six of the Booklet shows the calculation of a pension as 1/80 x Final Pensionable Salary x Pensionable Service.  Page fourteen deals with ‘Absence from work’, again, mainly in the context of ill-health absence and Maternity Leave.

CONCLUSIONS

 AUTONUM 
Mr Ardern has complained of maladministration on the part of HIE in providing him with incorrect information and he has also alleged that their refusal to pay the higher amounts constitutes a breach of contract.  In response, HIE solicitors have stated that HIE are not the Trustees or the managers of the Scheme and that their only role is to make financial contributions.  I disagree that HIE’s only role is to pay their contributions, since it is evident from the Rules of the Scheme that they are also called upon to exercise discretionary powers, for example to give their consent to certain courses of action (see Rule 6B(1) which refers to a member retiring on compassionate grounds with the consent of his Employer (my emphasis)).

 AUTONUM 
However, a more pertinent consideration is the duty of care which HIE owed to Mr Ardern in providing him with information about his benefits.  This duty is not exclusively that of the trustees but must be shared by the employer, particularly when it is the employer who provides the information.  The provision of incorrect information in their letter of 17 November 1998 would constitute maladministration on the part of HIE.  Further, if the letter of 17 November 1998 gave rise to contractual rights in favour of Mr Ardern, then any failure to pay those benefits would be a breach of contract which could also amount to maladministration. 

 AUTONUM 
I have considered the issue raised by OPAS with regard to the definition of ‘Final Pensionable Salary’.  It appears clear from the reading of the relevant paragraphs that Final Pensionable Salary is to be calculated over a period of time rather than at a fixed point.  However, the Rules of the Scheme do not refer to salary which has been earned in the period in question.  If Mr Ardern had not paid any contributions in respect of his two-month period of unpaid leave, I would not question the exclusion of those two months from the calculation of his benefits.  However, Mr Ardern did pay contributions, presumably to secure benefits in respect of that period.

 AUTONUM 
This is a final salary scheme where the benefits are made up of the elements of Pensionable Salary and Pensionable Service.  HIE have said that Mr Ardern’s additional contributions secured him the right to count the period as Pensionable Service.  Yet it appears to me that there is no justification for this separation of the two elements of his benefits.  Neither the definition of ‘Pensionable Salary’ nor of ‘Pensionable Service’ refers to earned salary.  Section 4.6 of IR12, the Inland Revenue’s guide to the exercise of their discretion to approve occupational pension schemes, refers to Temporary Absence and notes “If they [contributions] are continued the Inland Revenue place no restriction on the basis of their acceptance.”

 AUTONUM 
If I had been asked by Mr Ardern to decide what his proper entitlement under the Scheme was, I would almost certainly have concluded that the letter of 17 November 1998 contained the correct figures.  However, whether or not Mr Ardern is receiving his correct entitlement from the Scheme is strictly a matter for the trustees of the Scheme rather than the employer and Mr Ardern has not complained to me against the trustees.
 AUTONUM 
Nevertheless, I accept Mr Ardern’s assertion that the letter of 17 November 1998 resulted in a contract.  An offer was made by HIE, namely the payment of specified retirement benefits, which Mr Ardern accepted.  HIE’s solicitors have argued that, in the event that the letter of 17 November 1998 constituted a contract, it was not one which HIE was authorised to enter into.  The reason they have given is that an individual’s pension entitlement must be calculated in terms of the Scheme Rules.  I do not find this a valid argument on the part of HIE as Mr Ardern’s employer.  The trustees of the Scheme are bound by the terms of the Scheme Rules but there is nothing in the letter which says that these are Mr Ardern’s benefits ‘under the Scheme Rules’.  He has merely been offered ill health retirement by HIE, with payment of the benefits specified in the letter.

 AUTONUM 
HIE’s solicitors have also argued that this would be a gratuitous contract and, as such, having been entered into on the basis of a material error, is unenforceable.  I do not accept that there is no consideration involved in Mr Ardern’s acceptance of their offer of ill-health retirement.  Mr Ardern relinquishes his post and its contingent benefits in return for a cash sum and a pension.  HIE are no longer required to pay his salary and other benefits, whilst being free to recruit a replacement who is not suffering health problems.  Since this is not a gratuitous contract it cannot be set aside on the grounds that one party has entered the contract on the basis of an uninduced unilateral error (Bennies Trustees v Couper (1890) 17 R 782).

 AUTONUM 
HIE’s solicitors have further submitted that a breach of contract could not be maladministration and suggested that I may only look at this matter as if it were a complaint that benefits had been misquoted (see paragraph 16).  In Westminster City Council v Hayward (No 2) [2000] 2 All ER 634, Mr Justice Lightman confirmed at 644b that my jurisdiction “affords recourse whenever injustice has been caused by maladministration whether or not there is an available remedy in private law”.  Thus a breach of contract can amount to maladministration and the two are not mutually exclusive. 

 AUTONUM 
HIE’s solicitors also submitted that, to the extent I found that the letter of 17 November 1998 created benefits in addition to those provided under the terms of the Scheme, then that entitlement is not related to the Scheme and thus not within my jurisdiction.  Section 1 of the Pension Schemes Act 1993 defines “occupational pension scheme” as “any scheme or arrangement which is comprised in one or more instruments or agreements and which has, or is capable of having, effect in relation to one or more descriptions or categories of employments so as to provide benefits, in the form of pensions or otherwise …”.  Even if the benefits contractually due in accordance with the letter of 17 November 1998 fall outside the provisions of the Scheme, the letter itself forms an "occupational pension scheme", being an agreement to provide benefits, and thus falls within my jurisdiction in any event.    

 AUTONUM 
I find that HIE’s refusal to honour the original terms of their offer to Mr Ardern amounts to a breach of contract constituting maladministration, as a consequence of which Mr Ardern has suffered financial loss.  I uphold the complaint against HIE.  Where considering compensation for financial loss suffered as a result of a breach of contract amounting to maladministration, then the appropriate remedy is an award similar to that which a court would award if it had been asked to rule on the same breach of contract. I therefore make directions below, aimed at putting Mr Ardern in the position he would have been in had the contract been properly performed. 

 AUTONUM 
With regard to Mr Ardern’s complaint against Mercers, I find that they calculated Mr Ardern’s benefits in accordance with instructions received from HIE and, as such, it would not be appropriate for me to find maladministration on their part.

DIRECTIONS

 AUTONUM 
Accordingly, I now direct that HIE shall secure the payment to Mr Ardern of the difference between the benefits he received from the Scheme and those set out in their letter of 17 November 1998, with arrears backdated to the date of Mr Ardern’s retirement.  Simple interest at the rate for the time being quoted by the reference banks shall apply to the arrears.

DR JULIAN FARRAND

Pensions Ombudsman

15 March 2001
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