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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Captain J M Roe

	Scheme
	:
	Principal Civil Service Pension Scheme 

	Manager
	:
	The Cabinet Office

	Administrator
	:
	Paymaster (1836) Limited (Paymaster)

	Employer
	:
	Ministry of Defence (MOD)


THE COMPLAINT  (dated 22 September 2000)

 AUTONUM 
Captain Roe alleged injustice, caused by maladministration on the part of the MOD and the Cabinet Office, involving financial loss, in that he was not informed of the consequences of re-employment in the Civil Service, following his early retirement on ill-health grounds.

MATERIAL FACTS

 AUTONUM 
Captain Roe served in the Royal Fleet Auxiliary Service (RFA) from 21 January 1971 to 31 March 1993.  The RFA was part of the MOD and staff were entitled to membership of the Scheme.  On 28 January 1993 Captain Roe, knowing that he was to be retired on ill-health grounds, met with Mr S Hardy, who was an MOD Welfare Officer.  Captain Roe stated to my office that Mr Hardy assured him that re-employment in the Civil Service would not affect his pension, although his pension plus new salary must not exceed his RFA salary.  On 25 February 1993 the MOD wrote to Captain Roe, giving details of the pension due to him and enclosing a benefit statement.  On the reverse of the benefit statement, according to the MOD, was a warning that re-employment in the Civil Service would adversely affect his pension.  Captain Roe is sure that this information was not included with the documentation he received.  Captain Roe retired due to ill-health on 31 March 1993 and was paid a pension from the Scheme.

 AUTONUM 
On 10 January 1994 Captain Roe joined the Prison Service.  Before doing so, he telephoned Paymaster and was told that taking the new job would not affect his pension.  On 18 June 1997 Paymaster wrote to Captain Roe, stating that it had not been previously notified of his re-employment in the Civil Service.  Paymaster had noticed this when Captain Roe decided to transfer to the Meteorological Office.  Paymaster explained that Captain Roe’s pension had been enhanced due to ill-health retirement.  The enhancement should have ceased when Captain Roe joined the Prison Service.  Paymaster stated that Captain Roe’s pension would be reduced from £11,281.21 per annum to £8,695.25 per annum.  Paymaster also sought to recover the overpayment of £6,939.84.

 AUTONUM 
Captain Roe consulted the Senior Staff Welfare Officer, Mr Bye, who wrote to Paymaster on 1 September 1997, stating that he and his colleagues were unaware of the re-employment provision.  Mr Bye pointed out that Captain Roe had checked with Paymaster and the Prison Service.  The Prison Service had, in turn, consulted the Home Office.  All these bodies had said that all was well.  Mr Bye asked for the overpayment to be written off.

 AUTONUM 
Paymaster did not reply.  Captain Roe heard nothing further until the MOD wrote an unintelligible letter to him on 14 January 1998, apparently ignoring Mr Bye’s request to write off the overpayment.  Captain Roe replied on 23 January 1998, pointing out that he was still awaiting a response to Mr Bye’s request and asking for “you to translate clearly and in plain English the contents of your letter, and exactly how that translates into financial terms.”  The MOD replied on 6 February 1998, giving some figures and the bare minimum of information.  The letter stated that the overpayment “would be repayable.”  Captain Roe replied on 16 February 1998, stating that “I am now more confused than before” and asking for the options available to him to be fully explained.

 AUTONUM 
On 3 March 1998 Captain Roe made a formal first stage complaint under the Scheme’s internal dispute resolution (IDR) procedure.  A first or second stage IDR decision had to be issued within two months of the date of the complaint or an interim reply given stating the reasons for the delay (Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 (SI 1996 Number 1270)).  The complaint was acknowledged on 6 March 1998.  Captain Roe heard nothing further until 5 May 1998, when the MOD wrote to him, stating that it had referred his complaint to its legal adviser and “it can sometimes take a while before we receive a reply.”  The MOD’s response was sent to Captain Roe on 19 June 1998.  The MOD accepted that its earlier letters were “worded ambiguously”.  The MOD concluded that Captain Roe “has suffered maladministration at the hands of several departments.”  The overpayment was written off and MOD apologised to Captain Roe for the maladministration and the delay in dealing with the complaint.

 AUTONUM 
Captain Roe did not consider the MOD’s response went far enough.  In addition to the overpayment being written off, he wanted the ill-health enhancement to be reinstated and his employment with the Prison Service and Meteorological Office treated separately from his service in the RFA and without any adverse effect on his pension.  Captain Roe considered that, had he taken a job outside the Civil Service after leaving the RFA, his ill-health pension would have been paid in full.

 AUTONUM 
On 6 August 1998 Captain Roe completed the necessary form for a second stage IDR complaint to the MOD.  In his complaint Captain Roe stated:

“The Appeal Board also seem to have missed the point that I would not have taken a post such as a “casual clerk” in the Prison Service (nor any other) given the financial penalties involved.  I gained something like £2,500 net per annum (at that time) for something like 18 years (providing the casual post continued) but would under the Rules, as I understand them, had to pay some £27,500 back, (more if the post was temporary).  Equivalent to working for eleven years for nothing!  I thought slavery was abolished?”


Captain Roe considered that he should have been sent on a pre-retirement course, so that he would have been warned of the problems surrounding re-employment in the Civil Service.  Captain Roe maintained that the rules regarding re-employment in the Civil Service did not apply to him, as he had never been a Civil Servant during his employment with the RFA.

 AUTONUM 
Captain Roe asked for clarification of the first stage IDR response and MOD wrote to him on 24 August 1998.  For the first time Captain Roe received a detailed and clear explanation of the applicable rules and the choices open to him.  The MOD explained that the rules did not permit the reinstatement of Captain Roe’s ill-health enhancement whilst he continued to work in the Civil Service.  It was open to Captain Roe to have his employment with the Prison Service and Meteorological Office treated separately for pension purposes, with his existing reduced pension remaining in payment.  However, Captain Roe would have to repay that part of the lump sum originally paid to him which related to the ill-health enhancement.

 AUTONUM 
The Minister of Defence, in a detailed letter to Captain Roe’s MP dated 14 August 1998, explained that the purpose of the relevant rules was to prevent re-employed Civil Servants earning more by way of pension and new salary than they were earning before their early retirement.  Captain Roe was earning much less than he did in the RFA, but nonetheless the rules still affected his pension and no exception, other than writing off the overpayment, could be made for him.  The Minister confirmed that it was MOD policy to offer attendance on pre-retirement courses.

 AUTONUM 
Captain Roe submitted a further complaint to the MOD on 18 November 1998, which was acknowledged by the Cabinet Office on 22 December 1998.  Captain Roe heard nothing further until the Cabinet Office wrote to him on 10 March 1999, apologising for the delay in dealing with his original complaint.  On 7 April 1999 the MOD sent Captain Roe the Cabinet Office’s determination of his second stage IDR complaint.  The Cabinet Office confirmed that the rules governing the Scheme had been properly applied in Captain Roe’s case.  The Cabinet Office accepted that “there has been many shortcomings in Mr Roe’s case which have understandably caused him much frustration” and “there have certainly been a number of errors made”.  However, the Cabinet Office considered that the amount written off was more than adequate compensation for the distress and inconvenience caused to Captain Roe.

 AUTONUM 
On 7 May 1999 the Cabinet Office issued a further determination concerning errors made by Paymaster which led to a delay in Captain Roe transferring to the Meteorological Office.  I have not been provided with a copy of this determination, but the Cabinet Office stated that Captain Roe received £479.03 in compensation.  Captain Roe confirmed to the Pensions Advisory Service (OPAS) that he was satisfied with this.

 AUTONUM 
In a letter to OPAS dated 28 April 2000, Captain Roe referred to three retired RFA captains.  Two had never been offered a pre-retirement course and the third “had to badger MOD into sending me on one.  They did this only reluctantly because they had not budgeted for such an eventuality.”  One of the captains pointed out that reference to pre-retirement courses had been removed from the relevant literature prior to Captain Roe’s retirement.

CONCLUSIONS

 AUTONUM 
There is no dispute that there was a considerable amount of maladministration by the MOD and Paymaster.  It appears that errors were also made by the Prison Service and the Home Office.  However, Captain Roe’s complaint to me is against the MOD and the Cabinet Office.

 AUTONUM 
Pre-retirement courses are an employment matter and as such are outside my jurisdiction, although they are doubtless helpful when dealing with a complex scheme such as this one, as the Minister of Defence clearly appreciates.  Clearly Captain Roe was poorly advised from the outset and it seems likely that he would never have taken the Prison Service job had he realised the implications.

 AUTONUM 
I cannot accept Captain Roe’s argument that the restriction on re-employment did not apply to him as he was not a Civil Servant when employed by the RFA.  He was a MOD employee who was a member of the Scheme and therefore the Scheme Rules applied to his employment with the RFA, the Prison Service and the Meteorological Office.

 AUTONUM 
I can appreciate Captain Roe’s frustration at being caught by the provisions of rules designed to prevent him earning too much, when he was earning much less than he used to.  However, Captain Roe is receiving the pension he is entitled to under the Scheme Rules.  Captain Roe cannot, as a matter of legal principle, have the maladministration remedied by the incorrect information being treated as correct (so decided in appeal from me in Westminster City Council v Haywood [1998] Ch377 at 394H).  However, Captain Roe is entitled to compensation for the distress and inconvenience caused him.  The amount of the overpayment not recovered, £6,939.84, is considerably in excess of the amount of compensation that I would award in these circumstances.

 AUTONUM 
It follows from the above that, although sympathetic, I cannot properly direct the payment of any compensation to Captain Roe in excess of that already received by him.
DR JULIAN FARRAND

Pensions Ombudsman

30 March 2001
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