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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Wireless for the Bedridden (Society)

	Scheme
	:
	The Wireless for the Bedridden Pension Scheme

	Respondent
	:
	Friends Provident Life Office (Friends Provident) 


THE COMPLAINT (dated 12 October 2000)
 AUTONUM 
The Society has complained of maladministration by Friends Provident in failing to provide notification that the benefit basis of the Scheme had changed, and that the contribution rate was not sufficient to provide the benefits that had originally been targeted for the member.

MATERIAL FACTS

 AUTONUM 
The Scheme is an insured individual pension arrangement set up by the Society for Mr J H Parker with Friends Provident.  In September 1977 Mr Parker was informed by the pension advisor to the Scheme, F E Wright & Co (Life & Pensions) Limited (F E Wright), that the aim was to provide him with a pension at his normal retirement age (ie 65) of 27/60ths of salary together with a widow’s pre- and post-retirement pension of 50% of his own pension and a lump sum death in service benefit of four time salary.     

 AUTONUM 
Friends Provident’s quotation for the Scheme in 1977 stated that the basis of the benefits was related to Mr Parker’s salary, and figures of estimated retirement benefits were provided based on a salary of £4,000.  The quotation contained a section headed “TERMS AND CONDITIONS RELATING TO THE PROPOSED SCHEME” and an extract from this section is set out below


“The benefits described in the quotation will be provided by effecting assurances with [Friends Provident] as follows:-

1. A with-profits deferred annuity with guaranteed cash option at Normal Retirement Date.  If bonuses are maintained and annuities are purchased at the rates stated in the quotation, the Basic Level Deferred Annuity plus bonuses will provide at Normal Retirement Date the estimated Cash Option, which in turn will be sufficient to purchase:-

(a) the Estimated Employee’s Pension and,

(b) the Estimated Post Retirement Widow’s Pension (if any).

Estimated pensions are not guaranteed as they are dependent upon the bonuses declared by the Office and the annuity rates available at retirement.

…

Since it is impossible to forecast future bonuses and future annuity rates, it will be appreciated that the estimated retirement benefits set out in the quotation should be considered as target benefits.

If the amounts of the target benefits are determined according to a rule, whenever a member has an increase in Pensionable Salary, the Employer will normally effect appropriate incremental assurances.  At retirement the benefits which emerge may exceed or fall short of the target benefits.”

 AUTONUM 
On 3 October 1986 F E Wright informed Friends Provident that as from October 1986 the annual premium for the Scheme was to be limited to 10% of Mr Parker’s salary.

 AUTONUM 
In December 1990 F E Wright wrote to Friends Provident stating that it was confused as to the benefits that were being provided for Mr Parker under the Scheme.  F E Wright stated that Mr Parker was entitled to a pension of 27/60ths of his final salary at retirement.  Friends Provident responded by stating that the Scheme was set up on a money purchase basis even though an underlying formula of 27/60ths was used from the commencement of the Scheme up to and including the 1985 renewal.  Friends Provident pointed to the letter it had received from F E Wright dated 3 October 1986 in which Friends Provident was advised that from October 1986 the annual premium was to be limited to 10% of Mr Parker’s salary.

 AUTONUM 
On 14 February 1991 F E Wright informed Mr Parker as follows

“I refer to discussions we had at the end of last year and, although the documentation provided to you indicated an underlying formula of 27/60ths with a Widows Reversion Annuity of 50%, I have been advised by the Friends’ Provident that they were instructed on 3rd October 1986 that from October 1986 the annual premium is to be limited to 10% of your salary.

Unfortunately I am unable to trace any firm documentation on this aspect and perhaps you could check your records to see whether or not you are in agreement.  Obviously the Society are the body to make any changes to any pensions contract.  As has been seen by the latest benefit quotations, the 10% contribution is extremely unlikely to provide the formula benefit stated above.”

 AUTONUM 
On 28 February 1991 F E Wright wrote to Mr Parker, referring to a telephone conversation of the previous day, stating that he was in agreement that the maximum contribution made by the Society to the Scheme was 10% of Mr Parker’s salary.

 AUTONUM 
In October 1997 F E Wright told Mr Parker that although contributions to the Scheme were based on 10% of his salary, the Scheme was not a salary-related scheme and could not be treated as such.  The Society responded stating that Mr Parker was worried that the original objective as stated in F E Wright’s letter of 14 September 1977 had not been achieved.  It said that over the past 20 years it did not believe that Mr Parker’s salary had been increased disproportionately and that it had maintained contributions at a level of 10% of his salary.  It appreciated that the Scheme was a money purchase arrangement, but it was clear that the aspirations had failed to materialise.

 AUTONUM 
In response to the complaint, Friends Provident stated that the Scheme was set up as a money purchase scheme and has never been a final salary arrangement.  It said that if the employer has entered into commitments to the employee, then that was a matter for the employer, the trustees and their advisor, F E Wright.  Friends Provident commented that the use of money purchase schemes to target a pension benefit of a proportion of final salary was not uncommon in the 1970s and 1980s.  Unlike final salary schemes, such arrangements gave no firm commitment as to the level of benefit that the scheme would eventually provide on a member’s retirement.  It referred to the part in the original quotation for the Scheme which stated “At retirement the benefits which emerge may exceed or fall short of the target benefits”, and said that this conveyed the uncertainty in the level of future benefits.  If the trustees or the employer required a final salary scheme with a firm promise of 27/60ths pension, then it was for them and their advisor to select a scheme that met their requirements.

 AUTONUM 
Friends Provident submitted that the complaint was out of time, in that the Society was aware that the Scheme was not a final salary scheme for more than three years before it brought the complaint to me.  Friends Provident said that it had written to F E Wright on 31 December 1990 confirming that the Scheme was set up on a money purchase basis.  It referred to a benefit statement from 1984 which it said made no reference to a pension of 27/60ths of salary, but rather a monetary estimated cash fund at normal retirement and estimated retirement benefits.  In addition, a Pension Scheme Annual Review it had issued in August 1984 include the statement “These are projections of what may be available at retirement date … Estimated benefits cannot be guaranteed”.

 AUTONUM 
Friends Provident submitted that if the Society believed that the Scheme was a final salary arrangement, then there was an onus on the Society to obtain regular actuarial valuations of the Scheme’s assets and liabilities.  Friends Provident said that it had never been appointed to provide actuarial services for the Scheme nor had it been asked to do so.  

CONCLUSIONS

 AUTONUM 
I accept Friends Provident’s submission that the complaint against it is out of time.  F E Wright had informed Mr Parker in February 1991, that it had been advised by Friends Provident that the basis of the Scheme had been changed from targeted final salary benefits to a money purchase arrangement limited to a contribution of 10% of his salary (see paragraph 6).  Mr Parker was also informed that a 10% contribution rate was extremely unlikely to provide the benefits targeted for him.  Mr Parker, in addition to being the sole member under the Scheme, was also the Secretary of the Society.  The evidence shows that Mr Parker had from time to time acted on behalf of the Society in respect of the Scheme, by passing on cheques and information to F E Wright.  Therefore, as Mr Parker was aware in 1991 that the Scheme had changed its benefit basis from targeted final salary to money purchase, in my judgment, the Society must also be treated as being aware of this.  However, for the reasons given in the following paragraphs, even if it were not out of time it could not succeed.

 AUTONUM 
It is clear from the documentation establishing the Scheme that it is a money purchase scheme.  At the beginning, the intention of the Scheme was to provide targeted final salary benefits, but there was no guarantee that these benefits could be achieved.  Indeed, the term and conditions of the original quotation for the Scheme stated that the estimated (targeted) pensions were not guaranteed and were dependent upon the bonuses declared by Friends Provident.  It was also clearly stated that the benefits which emerged at retirement may exceed or fall short of the targeted benefits.  

 AUTONUM 
If the Society was not aware that the Scheme was a money purchase arrangement, this would appear to be the fault of F E Wright.  As the Society’s advisor when the Scheme was established, F E Wright should have explained to the Society that targeting final salary benefits did not mean that the Scheme was a final salary arrangement.  Furthermore, even though the Scheme started by targeting for final salary benefits, it was changed to a money purchase scheme with a fixed contribution rate of 10% of Mr Parker’s salary, in 1986.  F E Wright instructed Friends Provident of this change.  There is no evidence to show whether F E Wright had been instructed by the Society to change the basis of the Scheme.

 AUTONUM 
The Society argued that Friends Provident should have notified it in 1986 of the change in the basis of the Scheme.  I cannot agree with this claim.  F E Wright was the Society’s advisor in respect of the Scheme at the time, and therefore there was no sufficient reason for Friends Provident to question or clarify with the Society any instructions given to by F E Wright with regard to the Scheme.

 AUTONUM 
The Society has also argued that Friends Provident should have informed it that the contribution rate of 10% of Mr Parker’s salary would not be sufficient to provide Mr Parker’s targeted benefits.  Once again, I cannot agree that it was for Friends Provident to advise the Society of this.  In my view, it was for F E Wright, as the pension advisor to the Society, to advise the Society of this.  The evidence shows that in 1991 F E Wright had advised Mr Parker that the contribution rate of 10% of Mr Parker’s salary was extremely unlikely to provide his targeted benefits.  

 AUTONUM 
In the light of the above, therefore, the complaint cannot justifiably be upheld.

DR JULIAN FARRAND

Pensions Ombudsman

22 March 2001
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