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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M J Hoar

Scheme
:
Local Government Pension Scheme

Employer
:
London Borough of Barking and Dagenham (LBBD)

THE COMPLAINT (dated 24 October 2000)
 AUTONUM 
In relation to his application for an injury allowance, Mr Hoar made three complaints.  First, he complained that LBBD had delayed in dealing with his application.  Secondly, he complained about procedural irregularities by LBBD in making and notifying its decision and the correctness or otherwise of the decision reached.  Thirdly, Mr Hoar complained of delay by LBBD in connection with his appeal against that decision.  

RELEVANT PROVISIONS

 AUTONUM 
Mr Hoar’s application for an injury allowance was made pursuant to the Local Government (Discretionary Payments) Regulations 1996 (the Regulations).  

 AUTONUM 
Regulation 34 provides:

“(1)
If

(a) as a result of anything he was required to do in carrying out his work, a person who is employed in a relevant employment-

(i) sustains an injury; or

(ii) contracts a disease; and

(b) he ceases to be employed in that or any other relevant employment as a result of an incapacity which is likely to be permanent and was caused by the injury or disease,

he shall be entitled to an annual allowance not exceeding 85 per cent.  of his annual rate of remuneration in respect of the employment when he ceased to be employed.

(2) The allowance is to be paid by the relevant employer and, subject to paragraph (1), is to be of such amount as that employer may from time to time determine.

(3) In the case of an allowance or a lump sum which is payable by virtue of a person having sustained an injury, no regard shall be had-

(a) to any benefit payable periodically which the person was entitled to be paid before the injury was sustained;

(b) to any right which accrued before that time; or

(c) to any damages or sum received by virtue of such a right.”

 AUTONUM 
Regulation 38 deals with considerations in determining amounts of benefits and provides:

“(1)
In determining the amount of an allowance under Regulation 34 … the relevant employer is to have regard to all the circumstances of the case, including the matters specified in paragraph (2) (except in so far as they are excluded by paragraph (3)).

(2) The matters mentioned in paragraph (1) are-

(a) any right to benefit under Part V of the Social Security Contributions and Benefits Act 1992;

(b) any other statutory right to benefit or compensation;

(c) any right to receive pension benefit (whether payable under an enactment or otherwise); and

(d) any damages recovered and any sum received by virtue of a contract of insurance.”

 AUTONUM 
Regulation 45 concerns decisions and appeals and provides:

“(1)
Any question concerning the rights of any person or his eligibility to be considered for any award under Part V or Part VI shall be decided in the first instance by the relevant LGPS employer, that is to say the LGPS employer who last employed the person in respect of whose employment the question arises; …

(3)
The questions specified in paragraph (1) shall be decided as soon as is reasonably practicable after the occurrence of the last event by virtue of which the award may be payable.

(4)
A body who have decided any question under this regulation shall, as soon as is reasonably practicable after doing so, send a written notification of their decision to every person affected by it.

(5) The notification shall include-

(a) the grounds for the decision; ….”

 AUTONUM 
LBBD, in dealing with Mr Hoar’s application for an injury allowance, followed its Injury Allowance Procedural Guide (the Guide).

 AUTONUM 
Stage 7 of the Guide deals with the Statutory Maximum Injury Allowance.  Paragraph 7.3 states that the Statutory Maximum Injury Allowance is 85% of the employee’s annual pay in the lost employment.

 AUTONUM 
Stage 8 deals with the Standard Maximum Injury Allowance.  Paragraph 8.1 requires the calculation of the Standard Maximum.  Paragraph 8.2 states that regard must be had to all the circumstances of the case, including any right to DSS benefits, any other statutory right to benefit or compensation, any right to receive any pension benefits (including LGPS benefits) and any damages recovered and any sum received by virtue of a contract of insurance.  Paragraph 8.3 points out that account cannot be taken of any such payments if the person was entitled to be paid them before the injury was sustained.  Paragraph 8.4 gives a worked example for calculating the Standard Maximum Injury Allowance.  Paragraph 5 provides:

“NB [LBBD] is not bound by the Regulations to take into account the payments mentioned in 8.2.  It could, for example, decide not to have regard to such payments in a particular case.  However, the Chief Officer’s Report …… must state these 2 maxima and the reasons why it is being recommended that more than the Standard Maximum Injury Allowance should be awarded.”   

 AUTONUM 
Stage 9, headed “Recommended Injury Allowance”, provides:

9.1 The relevant Chief Officer must recommend an amount of Injury Allowance to Members, HAVING REGARD TO ALL OF THE CIRCUMSTANCES OF THAT PARTICULAR CASE.

9.2 For example, as well as the payments mentioned in 8.2, other factors could be taken into account such as:-

the nature of the injury or disease,

whether or not the employee sustained an injury or contracted the disease due to circumstances beyond his control

the age of the employee

the employee’s length of service with [LBBD]

the conduct of the employee during his employment

the likelihood of the employee obtaining employment in the future

the employee’s personal circumstances, marital status, number or dependants and/or family members etc.  

9.3 NB This list is not exhaustive and there could be other factors that need to be taken into account in any particular case.”

 AUTONUM 
Stage 12 deals with the situation where the employee disputes the amount of the injury allowance notified to him or her.

“12.1
If, following the letter issued in Stage 11, the employee disputes the amount of the Injury Allowance, then his written reasons must be submitted to a further meeting of the Pension and Injury Allowance Sub-Committee for Members to decide-

Whether or not the employee’s submission includes factors not taken into account in the original award

If this does include material factors, what effect they have on the original award.”

 AUTONUM 
Stage 14 concerns reviewing the award.  The review procedure provides for the award to be reviewed at the periods agreed by the Pension and Injury Allowance Sub-Committee.  The case is referred back to Occupational Health to enable an up to date medical examination to be arranged and to indicate whether the person concerned is currently capable of working again.

MATERIAL FACTS

 AUTONUM 
Mr Hoar was employed by LBBD and was a member of the Scheme.  On 16 December 1998 he applied to LBBD for an injury allowance.  His application arose out of a car accident on 31 December 1993.  Mr Hoar was on business for LBBD when his car was hit by another vehicle, causing injury to his back.  The driver of the other vehicle involved gave a name and address which subsequently proved to be false and he could not be traced.  

 AUTONUM 
Mr Hoar’s application for an injury allowance was acknowledged by letter dated 30 December 1998.  

 AUTONUM 
Mr Hoar retired, on medical grounds, in April 1999.  He received an annual pension of £5,790.43 plus a lump sum of £17,371.30.

 AUTONUM 
On 28 March 2000 LBBD wrote to Mr Hoar advising that his application for an injury allowance had been submitted to the Establishment Pension and Injury Allowance Sub-Committee (which later became the Personnel Board but is referred to throughout this Determination for ease of reference as the Committee) who had decided that the injury allowance would be £847.04 per annum, backdated to Mr Hoar’s retirement date and paid up to the age of 65 years.    

 AUTONUM 
Mr Hoar appealed against that decision on 5 April 2000.  

 AUTONUM 
On 2 October 2000 LBBD wrote to Mr Hoar advising that the Committee’s original decision had been upheld.  

 AUTONUM 
Mr Hoar remained dissatisfied and, after referring the matter to the Pensions Advisory Service (OPAS), complained to my office.  

MR HOAR’S COMPLAINTS and LBBD’s RESPONSES

 AUTONUM 
Mr Hoar has submitted his complaints in considerable detail.  His main submissions are contained in his initial letter to my office dated 24 October 2000 and enclosed complaints form, his letter dated 7 February 2001 (commenting on LBBD’s response to his complaint) and his letter dated 10 April 2001 (responding to comments made on behalf of LBBD in respect of Mr Hoar’s letter of 7 February 2001).  There is some repetition in what he has said and I do not attempt to set out here each and every point made.  As indicated above, Mr Hoar’s complaints fall under three main headings and what follows is a summary of what I regard as Mr Hoar’s main contentions (and the LBBD’s response to them) in respect of each of his three areas of complaint.

DELAY

 AUTONUM 
Mr Hoar said that LBBD took nearly a year after his retirement on medical grounds in April 1999 to decide his application for an injury allowance.  Mr Hoar contended that such delay amounted to maladministration.  He alleged that, at the time he made his application (December 1998) until September 1999, LBBD had not put into place any procedural arrangements for dealing with such applications.  He also said that delay resulted from adjournments for further information to be submitted; according to Mr Hoar, LBBD already had that information.  In particular, Mr Hoar did not accept that it was necessary for the Committee’s consideration of his application to be adjourned for further information as to whether his back injury had been caused by the accident or whether the accident had aggravated a pre-existing back problem which, according to Mr Hoar, is at a different site on his spine and which was not the reason for his earlier retirement in 1986 on medical grounds from the police force.  He also referred to Regulation 45(3).  Mr Hoar claimed compensation for stress and anxiety and time involved in pursuing the matter.  

 AUTONUM 
LBBD admits that there was some delay in processing Mr Hoar’s application but submits that his was not a straightforward case.  Initially, consideration of the matter was delayed, pending a decision regarding the continuation or otherwise of Mr Hoar’s employment.  LBBD say that Mr Hoar’s application was only the second application ever made.  On receipt of the first application, LBBD had concluded that a policy, procedure and guidelines should be put in place to ensure a uniform approach in every case and that process was completed in September 1999.  

 AUTONUM 
Initially, LBBD were concerned as to whether Mr Hoar’s back injury had been caused by the accident and it was felt necessary to obtain a medical report.  At a meeting on 5 October 1999 it was decided that the employing department’s recommendation to the Committee would be that an award was merited.  Investigations were then undertaken and enquiries were made of the Occupational Health Officer as to whether Mr Hoar would be able to work in the future.  At a meeting on 2 December 1999 the Committee concluded that it did not have sufficient information to reach a decision in the matter and requested 

· information as to the DSS’s most recent assessment of the degree of disability and when the next assessment would taken place, 

· evidence relating to the car accident, insurance documents and confirmation that the other driver could not be traced, 

· full details of the pensions and benefits Mr Hoar had received, and details of any insurance claim Mr Hoar had made together with any damages received.  

 AUTONUM 
At subsequent meetings in January and February 2000 the Committee was unable to make a determination and further information was requested.  Meetings which had been scheduled for 25 January and 8 March 2000 had to be rearranged due to Committee members’ other commitments and were reset for 7 February and 16 March respectively.  Mr Hoar was notified by letter dated 16 March of the Committee’s decision.

LBBD’S DECISION 
 AUTONUM 
Mr Hoar further complained that LBBD had not complied with its own guidelines and the procedure set out in the Regulations and that, in consequence, LBBD’s determination (notified in its letter dated 28 March 2000) was invalid.

 AUTONUM 
Mr Hoar argued that the injury allowance awarded had been calculated incorrectly and not in accordance with the Regulations.  He referred to and relied upon the case of Swansea City and County v Johnson (1999) 1 All ER 863 in support of his contention that either 85% of the annual rate of remuneration (as per Regulation 34(1)) is the figure to be used in calculating the maximum of the allowance or (Mr Hoar’s emphasis) the remainder of remuneration after deduction of the matters to which regard must be had pursuant to Regulation 34(2).  

 AUTONUM 
Mr Hoar further objected to the fact that the degree of his disability (as per the DSS assessment) had been taken into account to reduce the amount awarded.  Mr Hoar argued that the only “deductible factors” which the Committee could consider were those set out in Regulation 38(2).  

 AUTONUM 
Further, Mr Hoar did not accept that the Regulations permitted the allowance to be reviewed annually.  Mr Hoar also said that LBBD had not explained, as required by Regulation 45(5), why the allowance awarded was less than the Standard Injury Allowance.  He also referred to sub-paragraph (3) of that Regulation and said that LBBD had not decided the matter, as required by that Regulation, as soon as reasonably practicable after the occurrence of the last event by virtue of which the award may be payable which Mr Hoar suggested in his case was 12 April 1999 (the date of his retirement).  

 AUTONUM 
Mr Hoar contended that LBBD’s decision was perverse and not a fair decision taking into account proper determining factors.  He argued that the decision was invalid due to non compliance and wrongful interpretation and application of the relevant Regulations and failure to give any reasons for the decision, and he sought compensation for stress and inconvenience suffered as a result.

 AUTONUM 
LBBD said that the Committee took into account the factors set out in paragraph 38 of the Regulations and stages 8 and 9 of the Guide.  The Committee took into account medical evidence to the effect that the car accident had exacerbated a pre-existing back problem, rather than itself causing Mr Hoar’s back problems.  There was no evidence as to whether the injury was sustained due to circumstances beyond Mr Hoar’s control and there was therefore nothing to suggest that negligence on the part of LBBD had caused the accident.  Mr Hoar’s age (47 years) was considered, as was his relatively short length of service (7 years).  As far as Mr Hoar’s conduct during his employment was concerned, the Committee was concerned about his sickness record.  The Committee also noted medical evidence as to the likelihood of Mr Hoar obtaining employment in the future which suggested that he might be able to return to administrative duties which were mainly office-based or working from home.  The Committee noted that Mr Hoar had a wife and nine-year old child to support.  The Committee further took into account the benefits and annual pension and lump sum received by Mr Hoar.  

 AUTONUM 
The Committee calculated the Statutory Maximum Injury Allowance Award based on Mr Hoar’s previous salary and then calculated the Standard Maximum Award to be £8,470.40.  The Committee’s starting point was 20% of the Standard Maximum Award in line with the DSS’s assessment of the degree of disability.  The Committee then took into account all the circumstances of the case and determined that the circumstances were such that the award should be £847.04 per annum, which represented 10% of the Standard Maximum.  

 AUTONUM 
Barlow Lyde & Gilbert commented on Mr Hoar’s further representations by letter dated 20 March 2001.  LBBD contended that Mr Hoar had misinterpreted Regulations 34, 38 and 45.  LBBD did not accept that its decision was perverse.  LBBD maintained that it was correct for the DSS assessment to be used, and said that the evidence suggested that Mr Hoar’s condition was not deteriorating as he claimed.  LBBD said that no account was taken of the lump sum Mr Hoar received from the police, a previous employer, or the fact that he had retired from the police on ill-health grounds.  LBBD denies that it failed to address the correct questions, or that it took into account matters which were irrelevant or wrong when assessing the amount of the award or that proper regard was not given to the supporting documentation and facts of the case.

HANDLING OF MR HOAR’S APPEAL AGAINST LBBD’S DECISION 

 AUTONUM 
Mr Hoar referred again to Regulation 45(3) and to LBBD’s duty to decide matters put before them as soon as is reasonably practicable after the occurrence of the last event which, according to Mr Hoar, was 28 March 1999.  Mr Hoar said that his appeal against LBBD’s decision was not heard until 28 September 2000, some six months later.  Mr Hoar was informed by letter dated 19 May 2000 that due to changes in the local government arrangements the application would not be considered until those changes had been effected.  Mr Hoar contended that the matter could have been heard earlier than it was as the same members of LBBD were reassigned the same duties on 21 July 2000, two months before the determination in September 2000.  On that point, Mr Hoar strongly objected to the fact that his appeal was heard by the same Committee members who decided the original determination.  Mr Hoar considered that this was a breach of natural justice and argued that the appeal ought to be heard by Committee members other than those who made the original determination.

 AUTONUM 
LBBD says that, on receipt of Mr Hoar’s appeal, steps were taken to schedule a meeting.  This was delayed as a member went on sick leave following an operation.  Subsequently, LBBD underwent a restructuring.  Once the new executive structure was in place a meeting was fixed for the first available date, 28 September 2000.  Mr Hoar was notified of the outcome by letter dated 2 October 2000.  LBBD does not accept that any delay on its part caused Mr Hoar to suffer a heart attack and breakdown.  LBBD says that these were suffered in April 1999 and December 1998 respectively whilst Mr Hoar was still in LBBD’s employment and before any alleged delay in dealing with his application.  LBBD pointed out that the award was backdated to the date of Mr Hoar’s retirement.   

 AUTONUM 
As to the Appeal Committee’s decision, LBBD referred to stage 12 of the Guide which provides that, if the employee disputes the amount of the award, a further meeting of the Committee must be held to decide

“Whether or not the employee’s submission includes factors not taken into account in the original award”.

LBBD says that the Appeal Committee’s role is to consider any factors which the Committee did not take into account and to assess whether any such factors are material to the amount that should be awarded.  The Appeal Committee does not have a discretion to review and to reconsider the original decision.  The Appeal Committee considered that Mr Hoar’s appeal submissions did not include material factors which had not been considered by the Committee in reaching its original decision.  It therefore did not consider it appropriate to revise the Committee’s award.  

 AUTONUM 
LBBD did not accept that the Appeals Committee was made up of the same members as those of the Committee but in any event points out that Stage 12 of the Guide does not require the Appeal Committee to be made up of different members to that of the Committee.  LBBD argued that Regulation 45(5) does not require the Committee to notify Mr Hoar of the reasons for its decision.  LBBD says that that Regulation relates to entitlement to an injury allowance only and not to the amount of any award made.  LBBD refers to the Appeal Committee’s meeting note dated 28 September 2000 which records that the submissions from Mr Hoar were considered in detail together with the documents submitted.   

JURISDICTION

36.
Jurisdiction has been mentioned by both LBBD and Mr Hoar.  My jurisdiction to deal with Mr Hoar’s complaint is to some extent limited.  Pursuant to Regulation 34(1), provided the conditions set out therein are satisfied, entitlement to an allowance is mandatory.  However, Regulation 34(2) provides that the allowance is to be of such amount as the employer, ie LBBD, may from time to time determine.  The amount of the allowance is therefore for LBBD to decide.  My task is to review the way the Committee exercised their discretion in particular to establish whether 

(i) the wrong question has been asked

(ii) the decision-maker had misdirected himself in law, or

(i) the decision was perverse (ie a decision at which no reasonable decision-maker would arrive).

If any of those questions are answered affirmatively I do not seek to substitute my own decision for that of the Committee but do have power to remit the decision for reconsideration.  It is against that background that I have considered Mr Hoar’s complaints so far as they concern the merits of the decision actually reached.  

CONCLUSIONS

37.
I deal first with the complaint of delay in dealing with Mr Hoar’s application for an injury allowance.  As he has pointed out, he initially applied in December 1998 and it was not until mid March 2000, well over a year later, that a decision was made and notified to him.  In so far as the period between December 1998 and April 1999 is concerned, I accept that it was reasonable to defer consideration of Mr Hoar’s application until a final decision as to the continuance or otherwise of his employment had been made.  It seems that LBBD was initially reluctant to consider Mr Hoar’s application but was told by DETR, as result of an appeal made by Mr Hoar, to do so.  Further, I note that the Guide was not finalised until September 1999.  Whilst I can understand the desirability of the adoption of a uniform policy, procedure and guidelines, I have reservations about delaying consideration of an application which has already been received to allow completion of the Guide.

38.
Having been told to consider Mr Hoar’s application, it was not until 5 October 1999 that a decision was made by the relevant department of LBBD that Mr Hoar merited an allowance.  Given that the additional evidence required to reach that decision was the Occupational Health Officer’s report which was set out in a letter dated 1 September 1999, it seems to me that that decision could and should have been reached a few weeks earlier.  

39.
In a letter dated 12 October Mr Hoar was notified that his case would be considered by “a Members panel” which, it was envisaged, would take place early in December 1999 and he was invited to make submit written evidence.  It appears that before the meeting enquiries were made of the Occupational Health officer as to whether Mr Hoar would be able to work again but in her reply dated 18 October 1999 the Occupational Health Officer was unable to comment further regarding Mr Hoar’s long term progress or his future employment prospects.  The report prepared for the Committee (dated 18 November 1999) does not appear to contain any other information which would not already have been in LBBD’s possession.  In the circumstances, it would have been preferable had the Committee meeting been scheduled for an earlier date, rather than almost two months after the decision to recommend an injury allowance.

40.
Turning now to the Committee’s meetings, the matter was first considered on 2 December 1999.  The Committee deferred its decision pending information as to the DSS assessment as to the degree of Mr Hoar’s disablement.  I consider such information to be relevant and not already in LBBD’s possession and I do not criticise an adjournment for such reason.  It is however a pity that the reconvened meeting could not have taken place earlier but, given the intervention of the Christmas period etc, I can accept that it was not possible for that to be so.  

41.
At the further meeting on 10 January 2000 it seems that the Committee was still concerned about whether the DSS was to review the matter, despite Mr Hoar, in response to requests made following the previous meeting, providing clear information that no review date was anticipated or had been set.  The other information, such as confirmation that the other driver could not be traced, was legitimate but it is a pity that it was not considered and requested following the earlier meeting, particularly as certainly some of the relevant information (for example, LBBD’s own accident report form) was already in LBBD’s possession.  As to the further adjournment on 7 February 2000, again it would have been preferable had the Committee carried out an earlier and more thorough assessment of any further information or evidence required, which would have avoided the necessity of repeated adjournments which, understandably, Mr Hoar found frustrating and inefficient.  I also agree with Mr Hoar’s comments that certainly some of the information requested following the meeting on 7 February 2000 (such as the DSS assessment of the degree of disablement, information as to dependants and details of the benefits paid under the Scheme) duplicated information already held by LBBD.  

 AUTONUM 
All in all, despite what LBBD has said as to the reasons why the matter took so long, I conclude that there were some delays which amount to maladministration.  I also take the view that the delay was such as to constitute a breach of Regulation 45(3).  There can be no argument that such a decision fell within Regulation 45(1) and as such ought to have been decided as soon as reasonably practicable as provided for by Regulation 45(3).  Whilst the maladministration did not cause any financial loss to Mr Hoar (as his injury allowance was backdated to the date of his retirement) I accept that it did cause him stress and inconvenience.

 AUTONUM 
I turn now to the decision itself.  Mr Hoar has referred to and relied upon the case of Swansea City and County v Johnson (mentioned above) which he cites as authority for his proposition that either 85% of the annual remuneration figure is to be used in calculating the maximum of the award or the remainder of remuneration after deduction of the matters set out in Regulation 38(2) (except as excluded by subsection (3)).  I am unable to agree that the decision in Swansea City and County v Johnson was as Mr Hoar suggests.  In that case, the local authority former employer had misconstrued the equivalent regulations then in force in calculating the maximum permitted award.  The maximum permitted award was 85% of the complainant’s remuneration and not the reduced figure arrived by deduction of amounts reflecting lump sum and other benefits received which the local authority former employer appeared to have regarded itself as bound to deduct, when the relevant regulation did no more than require regard to be had to such matters.  

 AUTONUM 
Thus, in Mr Hoar’s case, the maximum allowance is 85% of his annual remuneration, ie £18,894.65.  LBBD then went on, in accordance with Stage 8 of the Guide, to deduct from that figure Mr Hoar’s pension benefits, totalling £10,424.24 per annum, to arrive at a figure of £8,470.41 which LBBD described as Mr Hoar’s Standard Maximum.  As I have indicated, Regulation 38(1) requires the employer (ie LBBD) to have regard to the benefits set out in 38(2).  It does not expressly provide that such benefits are invariably to be deducted in calculating any injury allowance to be paid.  Whilst, in any particular case, it is open to LBBD, having had regard to the matters in Regulation 38(2) and (3), then to go on to take them directly into account, it should not be a foregone conclusion that, in all cases, that will be the outcome and that is the point made by the Swansea City and Council v Johnson case.  

 AUTONUM 
In Mr Hoar’s case, the Committee followed the Guide.  Paragraph 8.1 of the Guide is set out above.  It is clear therefrom that it was standard practice, having calculated the Statutory Maximum (ie 85% of annual remuneration), then to go on to ascertain the Standard Maximum.  However, paragraph 8.5 states that [LBBD] is not bound to take into account the payments set out in Regulation 38(2) and (3) and could decide not to have regard to such payments in a particular case.  In such a situation, the Chief Officer’s report to the Committee should state the Statutory and Standard Maximums and the reasons why it is recommended that an allowance more than the latter should be awarded.  Whilst it is clear, from the Guide, that, as a matter of practice, the Standard Maximum award is to be calculated and that, generally, any allowance granted would not exceed that amount, paragraph 8.5 drew attention to the possibility that such payments might not, in any particular case, be taken into account.  

 AUTONUM 
I have some difficulty with the wording of paragraph 8.5.  It states that LBBD is not bound to take into account the payments mentioned in paragraph 8.2 and could decide not to have regard to such payments.  That is not quite what Regulation 38(1) provides.  Pursuant to that Regulation, LBBD is in fact obliged to have regard to all the circumstances of the case, including the matters specified.  Whilst LBBD is required to have regard to them, LBBD, in any particular case, can decide not to let such regard result in any practical change in the amount of the award it makes . What is important is that the Committee was aware of its duty to have regard to the payments and the option, in any particular case, of not reducing its award on account of those payments.  

 AUTONUM 
Mr Hoar has sought to argue that the only factors which the Committee could take into account were those set out in sub-paragraphs (2) (except as excluded by subsection (3)) of Regulation 38.  I cannot agree.  Regulation 38(1) obliges the employer to have regard to all the circumstances of the case, including the matters specified in paragraph (2) (except in so far as they are excluded by paragraph (3)) (my emphasis).  It is quite clear therefrom that Regulation 38(2) does not comprise an exhaustive list of matters to be taken into account.  In considering all the circumstances of the case the Committee was entitled to take into account other matters in addition to those specified in Regulation 38(2).

 AUTONUM 
Mr Hoar has also suggested that the Committee acted incorrectly by making two sets of deductions, ie first calculating the Standard Maximum Injury Allowance and then reducing that amount further.  I have already dealt with the calculation of the Standard Maximum Injury Allowance and I have no difficulty with the fact that, in Mr Hoar’s case, the Committee took into account and made deductions in respect of his pension benefits.  I have already found that the Committee was entitled to take into account other factors and I see no reason why in so doing the Committee could not, if it so decided, reduce further the amount of the allowance.   

 AUTONUM 
Mr Hoar has also referred to Regulation 45(5).  I have considered LBBD’s letter of 28 March 2000 (informing Mr Hoar of the outcome of his application and that an injury allowance of £847.04 per annum up to age 65 years and backdated to the date of his retirement would be paid).  That letter did not include the grounds for the decision as required by Regulation 45(5) and I consider that omission was maladministration by LBBD.  In saying that, I have considered LBBD’s argument that Regulation 45 did not apply, as it related only to the amount of the allowance and was not a question concerning the rights of any person or his eligibility to be considered for an award, a view reiterated in response to the notification of my preliminary conclusions.  I cannot agree.  I maintain the view that the question of the amount of the allowance must be a question concerning Mr Hoar’s rights and as such subject to Regulation 45.  In any event, I consider that, as a matter of good administrative practice,  LBBD should have provided information to explain the reason for the relatively low allowance awarded.  LBBD’s failure to provide reasons caused Mr Hoar some inconvenience which I have taken into account in the direction I make below.  

 AUTONUM 
As to the factors actually taken into account, as I have mentioned above, Regulation 34(2) provides that the allowance is to be of such amount as the relevant employer shall, from time to time, determine.  Regulation 38(1) obliges the employer to have regard to all the circumstances of the case.  In particular, Mr Hoar objected to a reduction in his allowance by reference to the degree of disablement suffered.  I do not regard such a matter as irrelevant or one which ought not to have been taken into account.  It seems to me that the degree of disability is an obvious and relevant matter to be taken into consideration if determining the amount of any allowance.  

 AUTONUM 
Mr Hoar also argued that the decision reached was perverse.  I am satisfied that the decision reached was within the range of decisions which a reasonable decision-maker could reach.  None of the points made by Mr Hoar are sufficient to convince me that LBBD’s decision could be regarded as perverse.

 AUTONUM 
Mr Hoar has argued that it is not open to LBBD to review annually his injury allowance.  Regulation 34(2) states that the allowance is to be of such amount as the relevant employer may from time to time determine.  Regulation 34(4) provides that the relevant employer may suspend or discontinue the allowance if the person becomes capable of working again.  The Regulations do not include detailed provisions for the review of allowances.  Stage 14 of the Guide sets out the procedure for reviewing the allowance.  I do not find that procedure or the Committee’s decision in Mr Hoar’s case to review his allowance annually to be inconsistent with the Regulations.  Simply because the Regulations do not provide expressly for an annual review does not mean that any procedure which does is necessarily inconsistent with the Regulations.  Regulation 34(4) provides a right to review the allowance and it is for the relevant employer to determine the detail and frequency of the review procedure.  

 AUTONUM 
I turn now to Mr Hoar’s appeal against LBBD’s decision.  In so far as the time taken is concerned, I agree with Mr Hoar that there was a delay in dealing with the matter.  He lodged his appeal promptly on 5 April 2000 but it was not until six months later that the appeal was determined.  I note that internal difficulties within LBBD contributed to the delay but that is not Mr Hoar’s responsibility.  He was entitled, in accordance with Regulation 45(3), to have the matter decided as soon as reasonably practicable and I consider that a six-month delay was maladministration.  That maladministration caused further distress and inconvenience to Mr Hoar and I have taken it into account in the direction I make below.  

 AUTONUM 
In his letter dated 25 October 2001, in response to the notification of my preliminary conclusions, Mr Hoar pointed out that, when his appeal was determined, the notification he received as to the outcome (LBBD’s letter dated 2 October 2000) did not state the grounds for the decision reached.  

 AUTONUM 
Mr Hoar also argued that LBBD’s failure to disclose the grounds for its decision placed him at a disadvantage in appealing.  In particular, he said that he was unaware, until my office’s investigation disclosed the Committee papers, that the Committee’s starting point was a 20% disablement assessment, based on the DSS initial assessment (later increased to 38%) of the degree of disability.  Whilst I accept that a failure to give reasons might often prejudice an appellant’s position, I observe that, in Mr Hoar’s case, he did make full submissions about the extent of his disability in his letters (with documentation in support) dated 5 and 13 April and 7 and 11 September 2000.  Enclosed with Mr Hoar’s letter of 7 September was a copy of the DSS latest disability assessment (dated 11 April 2000).  The Appeal Committee was therefore aware of this when deciding nevertheless to uphold the original decision.  As indicated above, and contrary to Mr Hoar’s original arguments, I take the view that the degree of disability is to be taken into consideration but the weight attached thereto remains a matter for the Committee and Appeal Committee.   
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Despite what Mr Hoar says in his letter of 25 October 2001, I am satisfied that the Appeal Committee had before it all the further information submitted by Mr Hoar.  The Appeal Committee bundle dated 28 September 2000 annexes Mr Hoar’s correspondence and enclosures and the minutes of the Appeal Committee’s meeting refer to Mr Hoar’s submissions having been taken into account.  It is understandable that Mr Hoar is disappointed that he failed to persuade the Appeal Committee to take a different view but I remain of the view that the decision reached and confirmed by the Appeal Committee was within the range of decisions which a reasonable decision-maker could reach.       
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As to the (disputed) claim that the same Committee members decided Mr Hoar’s appeal, the Committee consisted of three members, namely Councillors Twomey (Chairman), Curtis and Jamu.  The Appeal Committee had three members, Councillors Curtis, Jamu and Worby.  Stage 12 of the Guide provides that the employee’s written reasons must be submitted to a further meeting of the Committee for the Committee to decide whether the employee’s submission includes factors not taken into account in the original award and, if so, what effect they have on the original award.  Therefore the Guide specifically provides for the matter to be reconsidered by the same Committee.  I have seen the Committee meeting minutes and it is clear that the submissions made by Mr Hoar were before the Committee although the Committee concluded that there were no factors which had not been taken into account.  Although termed an appeal, Mr Hoar was confined to making representations as to factors which might not have been taken into account in reaching the original decision.  In the circumstances, I do not find it of concern that the matter was reconsidered by two members of the original  Committee and I am not inclined to uphold this part of the complaint.

DIRECTION

 AUTONUM 
I direct that LBBD shall pay to Mr Hoar, within 28 days of the date of this Determination, £200 as compensation for injustice in the form of distress and inconvenience sustained as a result of maladministration by LBBD, as identified above.  

DAVID LAVERICK

Pensions Ombudsman

7 December 2001
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