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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P A Fleming

Scheme
:
Hutchison and Craft Limited Pension and Life Assurance Scheme

Employer

Hutchison and Craft Limited

Manager
:
Scottish Amicable plc

THE COMPLAINT  (dated 14 June 2000)
 AUTONUM 
Mr Fleming alleged injustice, caused by maladministration on the part of Scottish Amicable, involving financial loss, in that Scottish Amicable produced an incorrect quotation of pension benefits, on the basis of which he decided to retire.

MATERIAL FACTS

 AUTONUM 
Mr Fleming was finance director and company secretary of Hutchison and Craft Limited, an insurance broker.  Mr Fleming and his fellow directors were also trustees of the Scheme, which was a final salary arrangement.  Scottish Amicable acted as both Manager and actuary, although the trustees were also advised by a consulting actuary.

 AUTONUM 
At a meeting with Scottish Amicable on 12 October 1995, the trustees explained that Hutchison and Craft Limited was to be sold and employer contributions had ceased from 1 May 1995.  The trustees requested benefit calculations for the directors.  Protracted correspondence then ensued, with the trustees and their consulting actuary seeking different quotations and disagreements arising over the methods of calculation used and many other matters.  From the outset it was stated by Hutchison and Craft Limited that the directors, including Mr Fleming, would retire on 31 March 1996.  Hutchison and Craft Limited notified Scottish Amicable that Mr Fleming had made a request for early retirement “on or before 1 May 1996” and this had been accepted.

 AUTONUM 
On 12 March 1996 the trustees’ consulting actuary wrote to Scottish Amicable, stating:

“The directors, with the agreement of the company, intend to retire immediately.  For the avoidance of doubt the directors are Messrs Hutchison, Ritchie, Watson and Fleming.  It may be tidier all round that the date of retirement is 1 May 1996 but we wish to notify you officially that this is the case.”

 AUTONUM 
Correspondence continued, with the consulting actuary seeking better terms from Scottish Amicable and more quotations being produced.  On 29 August 1996 the consulting actuary advised Scottish Amicable that Mr Fleming “will not be retiring at this stage”.  In September 1996 Mr Fleming resigned as a trustee, by which time the trustees had granted one director an enhanced pension.  On 29 October 1996 the consulting actuary stated that Mr Fleming’s retirement “is now imminent”.  On 6 November 1996 Hutchison and Craft Limited was sold and on 7 November 1996 the consulting actuary advised Scottish Amicable that the remaining directors, including Mr Fleming, were retiring and the Scheme was to be wound up.

 AUTONUM 
On 5 December 1996 the consulting actuary was appointed Scheme actuary, with Scottish Amicable continuing as manager.  The correspondence went on, with yet more figures being produced, against a background of continual disagreement between the Scheme actuary and Scottish Amicable.  On 5 June 1997 Scottish Amicable agreed to enhance the Scheme surrender value by £80,000.  The Scheme actuary rejected this and the correspondence continued.

 AUTONUM 
Mr Fleming left service on 10 September 1997.  He was the last director to leave, two others having left on 7 November 1996 with enhanced benefits.

 AUTONUM 
Mr Fleming's benefits were a deferred pension of £27,829.08 per annum, revalued annually until his normal retirement date of 22 July 2003, or an immediate pension, reduced for early payment, of £21,233.52 per annum.  Mr Fleming opted for an immediate pension, but considered that this should be £40,967.15, which was the figure given in a Scottish Amicable quotation dated 31 July 1996.  Mr Fleming stated that he retired in reliance on this quotation.  He asked the trustees to enhance his pension accordingly.  One of the trustees wrote to Mr Fleming on 19 February 1998, declining to enhance his pension and explaining that the Scheme actuary had advised against it.  Scottish Amicable stated to my office:

“Mr Fleming was effectively left to retire on benefits that could be secured in the open market following the surrender of the Scheme’s assets.”

 AUTONUM 
Mr Fleming stated to my office that he would have continued working for Hutchison and Craft Limited’s new owner, had he realised that he was not going to be paid a pension of £40,967.15 per annum.

CONCLUSIONS

 AUTONUM 
The figures provided by Scottish Amicable, on which Mr Fleming sought to rely, formed part of a quotation that was one of many produced over a two-year period, as different options were explored.  Throughout the long correspondence with Scottish Amicable, it was made plain by the trustees that all the directors, including Mr Fleming, would retire as a consequence of the sale of the business.  However, even assuming that Mr Fleming would have been offered employment with the new firm had he applied, Scottish Amicable cannot properly be held liable for his decision not to do so.  Mr Fleming was both finance director and trustee.  He knew that Hutchison and Craft Limited and the trustees (essentially the same people) were engaged in long and tortuous negotiations with Scottish Amicable.  The many sets of figures provided by Scottish Amicable were part of this process and did not constitute a promise to pay Mr Fleming a pension at a certain rate.  The amount of a member’s pension was a decision for the trustees to take, in accordance with the Scheme Rules.  Any failing of the trustees in this regard was not attributable to Scottish Amicable.

 AUTONUM 
Mr Fleming understandably feels aggrieved because he suffered financially as a result of being the last director to leave, after a period in which the trustees granted pension enhancements to each other, a process in which he participated.  However, this was nothing to do with Scottish Amicable and it follows, therefore, that I cannot properly uphold Mr Fleming’s complaint.

DR JULIAN FARRAND

Pensions Ombudsman

15 May 2001
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