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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Disputant
	:
	Mr M Trundle

	Employer
	:
	City of Westminster (the Council)

	Scheme
	:
	Local Government Pension Scheme


THE DISPUTE (received 5 September 2000)
 AUTONUM 
Mr Trundle contended that payments for overtime were not taken into account by the Council in determining his remuneration for pension purposes under the Scheme.

MATERIAL FACTS
 AUTONUM 
Mr Trundle was employed by the Council as an Estate Surveyor until his retirement on 31 March 1996.  Clause 6 of his Conditions of Contract, dated 23 November 1990, was as follows:

 “Your hours of duty will be 36 per week organised on a flexible basis.  You will not be entitled to rota days or to enhanced payments for working outside normal office hours EXCEPT for attendance at evening meetings with residents.”

 AUTONUM 
Mr Trundle claimed overtime on a “Contractual” basis for attendance at residents’ evening committee meetings.   These claims were approved by his Line Manager and his Divisional Director.  The overtime payments were subject to the deduction of a 6% contribution rate for the Scheme.  

 AUTONUM 
After November 1994 Mr Trundle’s overtime payments ceased to be subject to deduction for the Scheme.  Mr Trundle has since declined to accept a refund of his contributions ‘overpaid’.

 AUTONUM 
On 1 November 1995 Mr Trundle instigated enquiries with the Council regarding the status of his overtime payments.

 AUTONUM 
In a letter to Mr Trundle dated 7 November 1995, the Council stated that:

· It was of the opinion that the type of overtime, together with ad hoc Committee attendance, was non contractual.

· If the overtime had been contractual the conditions would have been more explicit in that they would clearly have stated a requirement to attend a given number of evening meetings on specific days, dates and times.

· Contractual overtime would be compulsory and frequent even if only as frequent as once a year every year.

· A condition which always applies to contractual overtime is that it is paid even when not worked, ie when on holiday or on sickness leave.  

· It would appear that the past overtime payments had been treated as pensionable in error.  

 AUTONUM 
Mr Trundle invoked the Scheme’s Internal Dispute Resolution procedure and subsequently appealed to the Secretary of State for the Environment, Transport and the Regions against the Appointed Person’s decision which had been unfavourable to him.  On 12 December 1997, as evidence for the appeal, the Council stated that Mr Trundle’s contract of employment did not have a requirement for him to attend evening meetings with residents and therefore failure or refusal to attend would not have been a breach of contract and disciplinary action would not have been taken; the reference in the contract of employment to attendance at evening meetings with residents did not constitute a requirement to attend evening meetings but merely informed him that he would not receive any extra payment for work outside office hours except when attending evening meetings with residents.  The Secretary of State upheld the Appointed Person’s original decision.

 AUTONUM 
Regulation C2(1) of the Local Government Pension Scheme Regulations 1995 (the Regulations) states that “remuneration” means the total of 

“(a)
all the salary, wages, fees and other payments paid to him for his own use in respect of his employment, and

(b)
the money value of any benefits provided for him by reason of his employment, and any other payment or benefit specified in his contract of employment as being a pensionable emolument.”

Regulation C2(2) goes on to provide for items not included in “remuneration”:

“(a)
payments for non-contractual overtime; …”

 AUTONUM 
A document entitled “OUTLINE JOB DESCRIPTION” for the post of the Council’s Estate Surveyor, contained the following:

“JOB PURPOSE:

To provide a full technical and professional asset management service for a Housing Estate or Estates within the control of the City Council particularly in relation to effective monitoring of stock condition and all issues relating to repair and improvement of the Estates buildings, service and environment together with effective financial control and programme delivery of such activities in full consultation with residents.

MAIN DUTIES AND RESPONSIBILITIES:

…

(2) To act as a Divisional representative and authority at Residents Panels and all other estate based resident forums and meetings including carrying out the fullest resident consultation on matters of asset management.

…

(11)
To provide effective cover on a second designated estate or estates group on the ‘Buddy System’ basis.”

 AUTONUM 
A document entitled “JOB DESCRIPTION FORM (A) – SECTION 2 – OFFICIAL JOB DETAILS”, contained the following:

“JOB ACTIVITIES:

ESTATE BASED ASSET MANAGEMENT ‘PRESENCE’
…

(17) Carry out full and regular resident consultation on programmes and projects, attending Resident Panels, other estate based resident meetings providing all necessary technical and professional input.  … 

…

(19)
From time to time provide full ‘Buddy Support’ to a second designated Estate(s) group on behalf of the appointed Estate Surveyor …” 

 CONCLUSIONS

 AUTONUM 
The Regulations define “remuneration” on which the benefits of the Scheme are based as not including payments for non-contractual overtime.  However, the meaning of “non-contractual” is not defined in the Regulations.

 AUTONUM 
I do not accept either the concept or the argument that Mr Trundle’s overtime for attending evening meetings with residents in his post of Estate Surveyor for the Council was anything other than contractual.  I certainly cannot agree with the point made in the Council’s letter of 12 December 1997 that there was no requirement for him to attend evening meetings with the residents.  According to Mr Trundle’s Outline Job Description, the purpose of his job was to programme the delivery of his activities “… in full consultation with residents”.  Under the Main Duties and Responsibilities of the Outline Job Description for the post of Estate Surveyor, Clause (2) required Mr Trundle to act as the Council’s representative and authority for his designated estate or estates at Residents’ Panels and all other estate-based resident forums and meetings.  There was no proviso for delegation and there is no dispute that the task involved evening meetings outside of normal working hours.  That attendance at the meetings was a normal requirement of the post is also effectively confirmed by Clause (11) of the Outline Job Description which stipulated that cover was to be provided by another Estate Surveyor under a reciprocal “Buddy System” arrangement.  Both of the relevant Clauses (2) and (11) were similarly detailed under the headings of “Job Activities” and “Estate Based Asset Management ‘Presence’” in the “Official Job Form (A) – Official Job Details”.  Undoubtedly, in order for Mr Trundle to fulfil his role properly and professionally, it was both a necessity and a requirement for him to attend evening residents’ meetings.  I do not accept that simply because overtime may be variable and therefore not guaranteed, it must automatically be classified as “non-contractual”.  I therefore fail to see how Mr Trundle’s overtime for attending evening residents’ meetings could have been classified as anything other than contractual.  The Council’s failure in this regard constituted maladministration on its part.  Accordingly, I find the dispute in the favour of Mr Trundle.

DIRECTIONS

 AUTONUM 
I direct that, within four weeks of the date of this Determination, the Council shall, in respect of Mr Trundle, make arrangements:

(a) to recalculate his pensionable remuneration under the Scheme to take account of his additional earnings for attending evening residents’ meetings;

(b) to commence payment from the Scheme at the increased rate of his retirement pension;

(c) to pay arrears from the Scheme of his retirement pension from 1 April 1996 plus simple interest calculated from the due date of each instalment of such pension to the date of actual payment; and

(d) to pay him from the Scheme a supplement to the lump sum which he originally received, being equal to the difference between his correct lump sum and the lump sum he actually received, plus simple interest calculated from 1 April 1996 to the actual date of payment.

 AUTONUM 
Interest shall be calculated on a daily basis at the base rate for the time being quoted by the reference banks.

 AUTONUM 
Mr Trundle has suffered injustice other than financial loss as a result of the Council’s maladministration.  However, I regard him as appropriately compensated for this by being relieved of the need to pay the additional contributions that would have been due from his overtime earnings from December 1994 to March 1996 during his remaining active membership of the Scheme.  
DR JULIAN FARRAND

Pensions Ombudsman

15 March 2001
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