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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mrs S D Baker

	Scheme
	:
	Baker Davis Limited Individual Retirement Benefits Scheme

	Baker Davis
	:
	Baker Davis Management, formerly Baker Davis Limited 

	Respondent
	:
	Scottish Widows plc, formerly Scottish Widows’ Fund and Life Assurance Society (Scottish Widows) 


THE COMPLAINT (dated 24 September 2000)
 AUTONUM 
Mrs Baker alleged injustice resulting from maladministration by Scottish Widows.  She alleged that, against her wishes and without reasonable justification, Scottish Widows switched her with-profits investment into a unit-linked fund, thus exposing her to unwanted investment risk and reducing her demutualisation compensation.

MATERIAL FACTS

 AUTONUM 
The Scheme was established with effect from 1 March 1989 by exchange of letters between Mrs Baker and Baker Davis.  Baker Davis effected a Scottish Widows individual policy in Mrs Baker’s name, and the benefits arising were to be the proceeds of that policy.  On 21 February 1989 Mrs Baker signed a Scottish Widows Application and Investment Instruction, in which she applied for retirement benefits on a with-profits basis.  She confirmed her date of birth as 5 April 1944 and that retirement benefits were to be taken from age 55.  On the Inland Revenue Application for Approval of the Scheme, Mrs Baker also certified that her normal retirement age (NRA) would be 55.

 AUTONUM 
The Schedule to the policy document issued by Scottish Widows states “Normal retiring date: 5 April 1999”.  No detailed explanation is given in the policy provisions of the treatment of with-profits benefits after the maturity date (ie the NRA).  However, policy provision 4.1.3 provides that:


“[On retirement] after normal retiring date:– [retirement] cash sum [will be] the with profits cash benefit and bonus additions (if any) at normal retiring date increased at such rate or rates as the Society may allow.”

 AUTONUM 
Policy provision 2.2 provides that:


“Any recurring premiums … are payable from the commencing date and thereafter at the intervals stated in the schedule … up to but not including the employee’s date of retirement, or up to but not including the anniversary of the commencing date coincident with or immediately before the normal retiring date, whichever is [earlier].” 

 AUTONUM 
Policy provision 2.7 provides that:


“Single retirement premiums may be paid at any time up to but not including the employee’s date of retirement, or (for a with profits cash benefit) the anniversary of the commencing date coincident with or immediately before the normal retiring date, whichever is [earlier].” 

 AUTONUM 
On 13 April 1999, eight days after Mrs Baker’s normal retirement date (NRD), Scottish Widows issued a “maturity pack” to the Trustees’ financial adviser, Mr Corneby.  This maturity pack included a schedule entitled “Your Options”.  Under section 3, headed “Deferred retirement – what happens to your benefits?” it was stated:


“Any With Profits benefits are normally transferred to the Unit-Linked Pension Cash fund.  If you wish to have your benefits placed in one or other of our other funds then please indicate this when returning the Retirement form.”

 AUTONUM 
Mr Corneby telephoned Scottish Widows on 19 April to ask whether premiums could continue to be paid if Mrs Baker did not retire.  Apparently Mr Corneby was given to understand that this would be possible, but it seems either that the information given to him was simply wrong, or that the Scottish Widows representative did not realise that the premiums were securing with-profits benefits.  When Mr Corneby wrote to Scottish Widows on 20 May 1999 confirming that Mrs Baker would not be retiring and that premiums should continue to be invested into the with-profits fund, he was informed that any premiums paid after her NRD would have to be invested in a unit-linked fund.

 AUTONUM 
On 14 June 1999 Mr Corneby wrote to Scottish Widows as follows:


“The Company would be grateful if you would continue to take contributions in respect of Mrs Baker.  These however should not be invested in your Pensions Cash Fund but in your UK Equity Index Fund if this is possible.  If The UK Equity Index Fund is not available to the Client then it should just go into the Equity Fund.”

 AUTONUM 
On 23 June 1999 it was announced that Lloyds TSB would be acquiring Scottish Widows.

 AUTONUM 
On 29 June 1999 Scottish Widows informed Mr Corneby that the continuing contributions and the maturity value had been switched to the Pension Equity Fund.  Mr Corneby replied on 5 July pointing out that:


“her existing fund should not have been invested in the Equity Fund and the whole purpose of choosing with-profits in part was to preserve its value”.

 AUTONUM 
On 5 July 1999 Mr Corneby also wrote to Mr Baker, as follows:


“I have now received a letter from Scottish Widows concerning [Mrs Baker’s] pension benefits and despite the information given to me in April they now maintain that the existing pension fund cannot remain in the with-profits fund.  This obviously has implications for both the investment and the proposed sale of Scottish Widows to Lloyds TSB [sic].  I had strong words with Scottish Widows last Friday but these appear to be getting me nowhere.”

 AUTONUM 
On 22 September 1999 Scottish Widows wrote to Mr Corneby explaining that the last premium under the policy was due on 1 February 1999 and that, with effect from Mrs Baker’s NRD on 5 April 1999, the policy ceased to be a with-profits contract.  If Mrs Baker had intended to alter her NRA and to continue the benefits on a with-profits basis until the later NRA, it would have been necessary for Baker Davis to give written notification of the change to Scottish Widows before 5 April 1999.

 AUTONUM 
Mr Corneby then complained to Scottish Widows on Mrs Baker’s behalf, alleging deficiencies in the Scheme documentation and that there was no indication, prior to the schedule enclosed with the maturity pack (which was issued after the maturity date, and so too late for her to take any corrective action) that it would not be possible to continue on a with-profits basis after her NRD.    

 AUTONUM 
Scottish Widows pointed out to Mr Corneby that, as long ago as 1996, he had requested retirement illustrations assuming retirement at age 60.  If Mrs Baker had been undecided about changing her NRA, the proper course of action would have been for her to discuss it with him before the maturity date of the policy, and for him to advise her accordingly.  The issue of a maturity pack was regarded as a service to clients and Scottish Widows believed that it was under no obligation to issue a maturity pack before the NRD, or at all.  

 AUTONUM 
Mrs Baker then made a formal complaint to Scottish Widows, in which she said:


“The scheme originally had set a normal retirement age of 55 although this fact had been forgotten or not fully appreciated by us or indeed our Advisers.”


She then repeated the complaint essentially as put forward previously on her behalf by Mr Corneby, pointing out that she did not make a written request before 5 April 1999 for her NRA to be changed because the first notification that the existing funds could not remain within the with-profits fund was not received until after that date.

 AUTONUM 
Scottish Widows did not uphold Mrs Baker’s complaint, essentially for the reasons given previously, but added that written confirmation of a change in the NRA prior to the existing NRD was an Inland Revenue requirement.  However Scottish Widows also accepted, implicitly, that the only document stating clearly that with-profits benefits would be switched to unit-linked funds at NRA was a technical guide for the financial adviser (Mr Corneby was not the adviser when the Scheme commenced, and it appears that he was never in possession of a copy of this guide).  

 AUTONUM 
Mrs Baker then referred her complaint to me.  When setting out details of any financial loss resulting from the alleged maladministration by Scottish Widows, Mrs Baker said:

“(1)
Variable compensation arising from the demutualisation of Scottish Widows.

(2) A potential reduction in the value of my pension fund through it being transferred into equities”

In response, Scottish Widows had nothing to add to its previous decision.  

 AUTONUM 
Mr Corneby submitted that, if Mrs Baker was a “20% (or “Controlling) Director” of Baker Davis (by virtue of Mr Davis’s shareholding - see paragraph 19(b)), she could not have an NRA of less than 60.  However, Scottish Widows sent me a copy of the Inland Revenue application for approval, dated 21 February 1989, on which Mrs Baker had confirmed that she was not a 20% Director.  Scottish Widows said that it could trace no subsequent notification that she had become a 20% Director, nor did it have any evidence suggesting that she was a director of Baker Davis.  After making further enquiries, Mr Corneby accepted that Mrs Baker had never been a director of Baker Davis, so the question of her being a 20% Director did not arise.   

 AUTONUM 
The Inland Revenue Occupational Pension Schemes Practice Notes provide that:

(a) “No change [to the normal retirement date] may be made once a member has attained normal retirement date.

(b) For practical purposes [a Controlling Director is] a member who, at any time after 16 March 1987 and within 10 years of retirement has been a director and either on her own or with [her spouse] has beneficially owned or been able to control, directly, indirectly or through other companies, 20% or more of the ordinary share capital of the company.”  

CONCLUSIONS
 AUTONUM 
There are two parts to this complaint, as summarised by Mrs Baker (see paragraph 17).

 AUTONUM 
With regard to the second part of Mrs Baker’s complaint, the investment of her continuing contributions in equities followed a specific instruction from Baker Davis’s financial adviser so to do (see paragraph 8).  If Mrs Baker is simply complaining about the transfer of her with-profits fund to any unit-linked fund, then this becomes essentially the same as her first complaint. Scottish Widows misinterpreted Mr Corneby’s letter of 14 June 1999 as an instruction to switch the with-profits maturity value into the Pensions Equity Fund as well, but he confirmed on 5 July 1999 that this was not to be done (and therefore that, implicitly, the Pensions Cash Fund was to be used). Therefore, if any part of Mrs Baker’s retirement fund has been exposed to “a potential reduction in value … through it being transferred into equities”, this followed an instruction from her financial adviser.  I do not uphold this part of her complaint.    

 AUTONUM 
It seems fairly clear to me that the principal motivation for pursuing this complaint has little to do with the alleged reduction in security arising from the transfer of Mrs Baker’s retirement funds from with-profits to unit-linked, although she explained that her choice of with-profits in 1989 was influenced by losses she suffered resulting from the Stock Market crash in 1987.  However, in April 1999, she had the opportunity to transfer her pension fund to a cash fund which involves, I understand, investing the funds to achieve an acceptable rate of return with a minimum level of risk.  In my view, the material complaint resulted from Mrs Baker’s realisation that her policy matured just a few weeks too soon to qualify for “variable compensation” under the terms of the agreement between Scottish Widows and Lloyds TSB.  There is no sufficient evidence of there being a serious dispute in progress before the announcement of that agreement on 23 June 1999; the first mention of “strong words” having been used came in Mr Corneby’s letter of 5 July 1999 to Mr Baker.

 AUTONUM 
It is my understanding that all Scottish Widows qualifying policyholders received flat compensation of £500 on the conversion of that mutual office to a public limited company.  Qualifying with-profits policyholders also received additional “variable compensation”, the amount depending on the amount of the with-profits premium and the length of time the policy had been in force on a with-profits basis.  According to reliable newspaper reports, the average variable compensation was approximately ten times the amount of the flat compensation, although it is not known how much variable compensation would have applied to Mrs Baker’s policy if it had been a qualifying policy.   

 AUTONUM 
Inland Revenue practice requires that any change to the NRA must be made before the existing NRD.  Mr Corneby should have been well aware of this.  Since at least 1996, he knew that Mrs Baker might want to retire later than her 55th birthday, but it seems that he never advised either her or Baker Davis of the options open to her, or of the steps to be taken if she did want to change her NRA. 

 AUTONUM 
I do not accept that it is reasonable for Mrs Baker to claim that everyone had forgotten that her NRA was 55, or failed to appreciate what this meant.  The NRA was set out clearly in the policy document and in benefits statements issued to her before April 1999. In view of the Inland Revenue practice regarding continued approval of occupational pension schemes I cannot, properly, find that Scottish Widows should have agreed to endorse Mrs Baker’s policy to show a change of NRA when no written notification of the change was received before her 55th birthday on 5 April 1999.   

 AUTONUM 
Therefore, I have only to consider whether it was maladministration for Scottish Widows to have transferred Mrs Baker’s retirement fund out of the with-profits fund on her NRD.  

 AUTONUM 
It is unfortunate that Scottish Widows did not, apparently, make it sufficiently clear to Mrs Baker what would happen to her with-profits fund if she did not take benefits at her NRD.  However, she (or Baker Davis) might have had sufficient reason to suspect from the policy schedule that benefits would not continue to accrue on a with-profits basis (see paragraph 3).  According to its technical guide for financial advisers, with- profits retirement funds are switched to the unit-linked funds at NRD, and this is also explained in the schedule (which was printed in July 1995) enclosed with the maturity pack sent to Mr Corneby on 13 April 1999.  I consider also that Mr Corneby, an independent financial adviser, might reasonably have assumed in this case that “with profits” implied “with profits until maturity”.  

 AUTONUM 
In any event, if Mrs Baker had known before her NRD that her investment would cease to be on a with-profits basis with effect from her NRD, I am not persuaded that she would have taken any action to “rectify” this.  I see no sufficient reason to believe that she would have decided to alter her NRA, simply to ensure continued participation in the with-profits fund, before there was any suggestion that this might be beneficial to her in the form of variable compensation resulting from an acquisition of Scottish Widows which had not yet been announced.  A decision to change an employee’s NRA (which, of course, cannot be unilateral, and requires the agreement of the employer) is based, in normal circumstances, on personal considerations, the requirements of the job, and the wishes of the employer.   

 AUTONUM 
It is my conclusion that the transfer by Scottish Widows of Mrs Baker’s retirement fund from its with-profits fund to its unit-linked fund was without maladministration, and was not designed to deprive her of an entitlement to variable compensation.  Mrs Baker was simply unfortunate in that her policy matured just too soon to qualify.  (Technically, I understand that any compensation would have been payable to the grantee, Baker Davis, but I understand that Baker Davis would have passed on the benefit to Mrs Baker.)  

 AUTONUM 
I do not uphold this complaint.

DR JULIAN FARRAND

Pensions Ombudsman

8 March 2001
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