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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr A D B Donaldson

	Scheme
	:
	A & J Bowen & Company Limited Pension and Assurance Scheme

	Trustee
	:
	A & J Bowen & Company Limited (A & J Bowen), the Trustee of the Scheme


THE COMPLAINT (dated 3 July 2000)
 AUTONUM 
Mr Donaldson alleged injustice, including financial loss, as well as distress, disappointment and inconvenience, as a result of maladministration by A & J Bowen, as Trustee of the Scheme, in that, although it was announced that the Scheme would be terminated as at 30 April 1995, the last benefit statement he received was in 1993 and, despite repeated requests, he had been unable until recently to obtain a later benefit statement.  He had been informed that the Scheme was underfunded and was anxious to receive final pension fund figures.  

 AUTONUM 
Mr Donaldson has brought his complaint against Mr A Balfour (Mr Balfour), a director of A & J Bowen.  As the company has acted as the Trustee of the Scheme and Mr Balfour has acted on behalf of A & J Bowen I have deemed Mr Donaldson’s complaint to be against A & J Bowen in its capacity as Trustee of the Scheme, rather than against Mr Balfour personally.

MATERIAL FACTS

 AUTONUM 
Mr Donaldson joined the Scheme, a contracted out final salary scheme underwritten by London & Manchester (Pensions) Limited (London & Manchester), on 5 November 1990 and his normal retirement date is 3 November 2010.  He received annual benefit statements up to and including the one issued as at 1 December 1993.  

 AUTONUM 
On 29 March 1995 Mr Balfour sent a letter to all members of the Scheme advising that the Scheme was to be discontinued as at 30 April 1995 and replaced by a Group Personal Pension Scheme.

 AUTONUM 
On 19 November 1997 Mr Donaldson’s wife was told by her financial adviser that A & J Bowen had informed him that a statement of benefits for Mr Donaldson would be provided in 1998.  

 AUTONUM 
On 30 April 1998, in response to a letter from Mr and Mrs Donaldson, Mr Balfour advised that “the actuaries are working on it at the moment so I hope we are going to have a final settlement soon.”  

 AUTONUM 
On 18 March 1999 William M Mercer (Mercers), the Scheme’s administrators, wrote to A & J Bowen (now known as Alba Group Limited) to advise that Friends Provident Corporate Pensions Limited (Friends Provident), which had taken over London & Manchester, were in correspondence with the Scheme’s auditors and that, once the auditors’ queries had been resolved, the Scheme actuary would be able to produce a GN19 valuation and the Scheme could then be wound up.  Copies of this letter were passed to members of the Scheme, including Mr Donaldson.  

 AUTONUM 
Mr Donaldson wrote to Mr Balfour on 11 August 1999 to complain about a lack of communication on the progress of the winding-up and to ask for 1994 and 1995 benefit statements.  He also wrote to my office shortly afterwards.  My office referred him to OPAS, the pensions advisory service, and told him he would have to go through the Internal Dispute Resolution (IDR) procedure before I could consider a complaint from him.  The OPAS adviser (Mr Montoya) wrote to Mr Donaldson and mentioned a disagreement over how certain deficiencies in the Scheme’s finances were to be made good.  He also wrote to Friends Provident and to Mr Balfour, asking Mr Balfour to advise Mr Donaldson of the current position.  

 AUTONUM 
A meeting of members of the Scheme was held on 30 November 1999 to try to obtain details about the progress of the winding-up, as little information had been forthcoming since 1995.  A “pressure group” was formed and joint chairmen and a secretary were elected.  Written questions were put on behalf of the group to Mr Carlisle of Turcan Connell, a solicitor acting on behalf of the Trustee.  

 AUTONUM 
Friends Provident advised Mr Montoya that benefit statements as at 1 December 1994 had been issued to the Trustee.  

 AUTONUM 
Mr Montoya wrote to Mr Balfour on 10 January 2000 to ask whether he had yet written to Mr Donaldson.  He wrote to him again on 4 April 2000 when it was clear that Mr Donaldson had heard nothing.  On the same day he advised Mr Donaldson that there was a dispute over the deficit and that Mr Balfour was not replying to letters from Mercers.  

 AUTONUM 
On 15 May 2000 one of the joint chairmen of the pressure group wrote to members of the Scheme to inform them that a different OPAS adviser (Mr Steel) was acting on behalf of Mr Swinton, who has also brought a complaint (K00535) to my office.  Mr Steel had asked Mr Balfour to confirm that an IDR procedure was in place and had pointed out that members were entitled to see the latest audited accounts.  

 AUTONUM 
Mr Montoya asked Friends Provident to send Mr Donaldson a copy of his benefit statement as at 1 December 1994, as the Trustee had not provided this to him.  Mr Donaldson later confirmed that he had received this benefit statement.  

 AUTONUM 
As Mr Balfour had not responded to Mr Montoya, the papers were returned to OPAS Head Office and Mr Donaldson submitted a complaint to my office.  He was advised to go through the IDR procedure and, when he received no response within two months, my office exercised its discretion and agreed to accept his complaint for investigation.  

 AUTONUM 
After details of the complaint had been sent to the Trustee, Mrs Balfour telephoned and spoke to Mrs Donaldson.  Mrs Balfour said, according to Mr Donaldson’s letter, that Mercers (now known as Marsh) had resigned in April 2000 as the Trustee’s advisers when A & J Bowen had asked Mr Carlisle of Turcan Connell for advice.  Mercers had indicated that they had been asked to close the Scheme in April 1995, which had cost £50,000 more than it would have cost if the Scheme had been wound up.  A G19 valuation drafted in April 2000 had been mislaid, but another had been prepared in October 2000, when Accrued Rights Premiums (ARPs) had also been paid.  “Any additional bonus money will then be divided between members and a letter will go out to ask if they want a cheque or put into another pension fund” Mrs Balfour had apparently said.  Mrs Balfour did not think that there would be any additional pension payable from the Scheme, as ARPs had been paid.  Mr Donaldson had asked Mrs Balfour to have Mr Carlisle confirm this to him.  

 AUTONUM 
On 26 November 2000 Mrs Balfour sent Mr Donaldson a copy of a letter she had just received from Turcan Connell.  This letter advised that ARPs had been paid on 26 October 2000.  Once the Trustee had received the relevant forms, it would instruct Friends Provident to carry out the GN19 and debt on the employer valuations.  Once the GN19 valuation had been completed, Friends Provident would certify the debt on the employer, if applicable.  The Turcan Connell letter set out the other procedures that would have to be followed to complete the winding-up of the Scheme.  Announcements would be prepared for members explaining the options open to them.  

 AUTONUM 
Mr Balfour responded to the complaint on behalf of the Trustee.  He appreciated that any deficit in the Scheme would be a debt on the employer.  He said the Trustee had been doing all in its power to have the Scheme wound up as quickly as possible.  

 AUTONUM 
The file on Mr Swinton’s complaint contains a copy of a later letter to Mr Balfour from Turcan Connell, which confirms that the final wind-up and debt on the employer valuations would be completed by Friends Provident by 28 February 2001.

 AUTONUM 
On 29 July 1997 London & Manchester had sent Mr Swinton a Certificate of Paid Up Benefits.  It would appear that a similar certificate was not sent to Mr Donaldson.  On 13 November 1998 London & Manchester had sent A & J Bowen, as Trustee, a copy of the draft GN19 actuarial valuation report as at 30 April 1995.  The valuation showed for Mr Donaldson a total paid up pension of £2,663.61pa, including a revalued Guaranteed Minimum Pension of £764.40 pa.  The draft valuation report is on Mr Swinton’s file, but not on Mr Donaldson’s.  

CONCLUSIONS

 AUTONUM 
The benefit statements as at 1 December 1994 had been sent to the Trustee by London & Manchester, on completion of the renewal, but were not passed on to the members.  Mr Donaldson only obtained his copy, through Friends Provident, after pressure from his OPAS adviser.  There is no requirement, however, for annual benefit statements to be issued under final salary schemes, although the issue of the statement by A & J Bowen might have given Mr Donaldson some reassurance.  The statement would only have shown the prospective pension due to Mr Donaldson, based upon his pensionable salary at 1 December 1994, but also based upon the assumption that Mr Donaldson would have remained in pensionable service until normal retirement age.  As the Scheme had terminated as at 30 April 1995 the figures would have been of little relevance.  I do not consider that the failure of the Trustee to issue the benefit statement as at 1 December 1994 constitutes maladministration.  

 AUTONUM 
Although the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 state that progress reports on a winding-up should be issued to members annually, the corresponding 1986 Disclosure Regulations, which were in force when the Scheme began winding up, do not contain similar provisions.  Good administrative practice would, however, have dictated that reports on the progress of the winding-up should have been issued at least annually.  If this had been done, the suspicion that something was amiss would not have arisen and there would have been no need for the Scheme members to form a pressure group to try to obtain information and to progress matters.  Little, if any, information was volunteered by A & J Bowen until members started complaining.  

 AUTONUM 
It would appear, however, that the GN19 and the debt on the employer valuations have now been issued, that the likely debt can be met by the employer and that the members will then receive their full benefit entitlements, less the contracted out element, from the Scheme.  The contracted out element of the pension, now that ARPs have been paid, will be met by the State rather than by the Scheme, as an addition to Mr Donaldson’s State pension.  Mrs Balfour was wrong in her assumption that no further pension benefits would be payable and that “bonus money” would be payable to members by cheque.

 AUTONUM 
Although communication on the progress of the winding-up has been poor and Mr Balfour has on occasions not responded to queries raised by Mr Donaldson or made on his behalf, Mr Donaldson has not, in my judgment, suffered any significant injustice and I cannot justifiably uphold his complaint.  The financial loss Mr Donaldson has mentioned relates to postage and photocopying charges and I expect complainants to meet such incidental expenditure themselves.

 AUTONUM 
As I have not upheld Mr Donaldson’s complaint I cannot properly make an award to him for the distress and inconvenience he believes he has suffered.  

 AUTONUM 
A worrying feature of this complaint, and of Mr Swinton’s complaint, is that both were accepted for investigation at my office’s discretion because the IDR procedure had not been followed.  It would appear that, contrary to the provisions of the Pensions Act 1995, a two-stage IDR procedure was never implemented.  It would also appear that the Member Nominated Trustee procedures were never implemented.  I shall be sending a copy of this Determination to the Occupational Pensions Regulatory Authority, which will take whatever action it considers to be appropriate.

DR JULIAN FARRAND

Pensions Ombudsman

14 March 2001
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