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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mrs J Goodgame

	Member
	:
	Mr I Hills (deceased 26 July 1997)

	Scheme
	:
	Teachers’ Pension Scheme

	Administrator
	:
	Capita Business Services Limited (Capita)

	Employer
	:
	College of North East London (the College)

	Regulations
	:
	The Teachers’ Superannuation (Consolidation) Regulations 1988 (as amended)


THE COMPLAINT/DISPUTE  (dated 18 April 2000)
 AUTONUM 
Mrs Goodgame, an Executor of the late Mr Hills’ estate, alleged injustice involving financial loss in consequence of maladministration by Capita and the College in that Mr Hills was given incorrect advice with regards to making a nomination for the payment of a Death Grant from the Scheme and/or it was not properly paid in accordance with Mr Hills’ wishes and instructions.
MATERIAL FACTS
 AUTONUM 
Mr Hills executed a Will on 24 June 1997 in which he expressed the wish that the lump sum Death Grant from the Scheme was to be held in trust for his two sons, both of whom were in full time education, until they attained the ages of 25.

 AUTONUM 
On 14 July 1997, Mr Hills sent a form DG1, “Nomination for Death Grant”, to the College.  The nomination form was received on 21 July 1997 and sent by the College on the same day to both Capita and Mrs C M Ryde, a Pensions Officer of the London Borough of Haringey which dealt with the College’s pension administration on an agency basis.
 AUTONUM 
Mrs Ryde has stated that: 

· Mr Hills was aware of his medical condition and was anxious to sort out his estate as soon as possible. 

· Mr Hills had indicated that he wanted the monies due from the Scheme as a result of his inevitable death to be paid as the lump sum to be shared between his two sons, and an annual pension to be paid to his estranged wife. 

· At that time Mr Hills had been informed that whilst the Local Government Pension Scheme allowed for more than one nomination for the allocation of the Death Grant, the Scheme only catered for one. 

· Mr Hills completed a nomination form on 13 July 1997 naming his two sons for the Death Grant.

· When she had contacted Mr Hills and informed him that only one name could be entered, he had asked for advice to be obtained from Capita as it had told him that the Regulations regarding nominations were due to change. 

· Capita had been contacted and it had informed her that there was every possibility that the ‘nomination regulation’ would be changed to be in line with the Local Government Pension Scheme.

· However, Capita had advised that in the event of a member making a Will, the allocation of the Death Grant should be directed in its contents.

· In the meantime, the form should be forwarded to Capita as it was.

· She had informed Mr Hills of the advice received from Capita concerning any Will that he may have made. 

· Mr Hills was not personally visited.

 AUTONUM 
Mr Hills died on 26 July 1997.
 AUTONUM 
Mr Hills’ nomination form was received by Capita on 31 July 1997.
 AUTONUM 
In a letter dated 7 October 1997 to Charles Russell (formerly Charles Russell Baldocks), solicitors acting on behalf of Mr Hills’ executors, Capita stated that when a member of the Scheme was married, the Death Grant was payable to the spouse of the deceased unless the member had nominated one person to receive the grant.  Mr Hills’ nomination had been invalid as he had named both of his sons to receive the Death Grant and, therefore, Mrs Hills was entitled to the grant.

 AUTONUM 
In a letter to Charles Russell dated 1 December 1997, Capita referred to an appeal under Stage 1 of the Scheme’s Internal Dispute Resolution (IDR) procedure  against the decision to pay the Death Grant to Mrs Hills, and stated that:

· The Scheme was a statutory scheme bound by the Regulations.

· E19(7) of the Regulations required that, where any Death Grant was paid, it was to be paid to the individual nominated by the deceased to receive the grant or, in the absence of such a nomination, if the deceased was survived by a widow or widower, to the widow or widower, or if there is no widow or widower, to the personal representatives.

· In order for a nomination to have been accepted, it must have been valid under the Regulations.

· E19(7) of the Regulations clearly stated that an individual must have been nominated.

· As Mr Hills’ nomination form had indicated two people, it was not a valid nomination.

· Capita therefore had no alternative but to pay the Death Grant in accordance with the Regulations to Mr Hills’ widow.

 AUTONUM 
In a letter to Charles Russell dated 6 April 1998, the Department of Education and Employment, the Managers of the Scheme, upheld Capita’s Stage 1  IDR decision.  I treat this letter as having completed Stage 2 of the Scheme’s IDR procedure.    

 AUTONUM 
Mrs Goodgame obtained the help and assistance of the Pensions Advisory Service (OPAS).  In a letter to OPAS dated 29 March 2000, Capita stated that it had no record of a conversation with Mrs Ryde and no member of the current death grant team could recall having given the alleged advice.  With regard to the alleged advice which had been given to Mr Hills, it was stated that the Regulations were amended with effect from 1 October 1996 to specify that a member could nominate an “individual” instead of a “person” in order to clarify that only one individual could be nominated and that the Death Grant had also subsequently been increased for deaths occurring on or after 1 April 1998.  It was therefore perplexing that Mrs Ryde had also alleged that she was told that there was every possibility that the Regulations could change as there had been no such proposal.  The Death Grant could only be allocated in a Will if it went to the personal representatives.  It was also possible for a member to nominate an individual for the Death Grant who could then distribute it accordance with the member’s wishes.  However, any arrangements for the distribution of the Death Grant was not a matter for Capita as it was required only to make payment in accordance with the Regulations. 

 AUTONUM 
E19(7) of the Regulations was as follows:

“Where any death grant is paid under this regulation, it is to be paid to the individual nominated by the deceased to receive the grant or, in the absence of such a nomination – 

(a) if the deceased is survived by one widow or by a widower, to the widow or widower;

(b) if there are two or more widows, to the widows in equal shares, or; 

(c) if there is no widow or widower, to the personal representatives.”

CONCLUSIONS

 AUTONUM 
Mr Hills’ Will was executed on 24 June 1997.  It is apparent from the evidence provided by Mrs Ryde in paragraph 4 above that, subsequent to the completion of the Will, but before the completion of the Nomination for Death Grant form on 13 July 1997, Mr Hills had been told that the Regulations allowed for only one individual to be nominated for the payment of the grant from the Scheme.

 AUTONUM 
However, Mr Hills was terminally ill and he evidently did not understand or did not accept what he had been told about how to complete the nomination form in relation to the Will he had recently made.  Also he may have been confused to some extent by the information he had been given about the Local Government Pension Scheme and the spurious information which he had also been given about a possible change to the Regulations of the Scheme.  However, there is no evidence to identify the source from which Mr Hills obtained this information.

 AUTONUM 
It is apparent that Mrs Ryde contacted Mr Hills after receiving a copy of the nomination form and, although she was also given some spurious information by an unidentified employee of Capita about a possible change to the Regulations, she conveyed to Mr Hills the advice which she had also received concerning any Will that he may have made.  Mrs Ryde then forwarded the nomination form on to Capita as she had been instructed.  Unfortunately, Mr Hills died before the matter could be further considered by Capita.

 AUTONUM 
Consequently, although some spurious information may have been given by Capita which, undoubtedly, constituted maladministration on its part, Mr Hills had already completed the nomination form and there is no evidence to substantiate that he was given any advice by Capita or the College which led him to complete the nomination form in the way it was completed.  Further, in view of my conclusion (paragraph 17) as to the validity of the nomination, no injustice can be found in this respect.

 AUTONUM 
However, there is no doubt that Mr Hills’ wish was for the Death Grant to be paid for the benefit of his sons.  This wish was specifically detailed in Mr Hills’ Will and similarly stated in his completion of the Nomination for Death Grant form, to which he had added the wording “to be held in trust as per my Will”.

 AUTONUM 
Capita has asserted that because Mr Hills’ Nomination for Death Grant had indicated two people, it was not a valid nomination under the Regulations.  In my judgment, that interpretation was wrong.  Section 6 of the Interpretation Act 1978 (to which the Regulations were subject under Section 21 of that Act) provides that “.. unless the contrary intention appears, … words in the singular include the plural and words in the plural include the singular.”  Consequently, in the absence of anything to the contrary in the Regulations, the word “individual” in Section E19(7) of the Regulations included “individuals” and Mr Hills’ Nomination for Death Grant was not therefore invalidated by the insertion of the two names of his sons.  I am reinforced in this ‘plural’ construction by the clear way that the Regulations deal with one or more widows, ie no contrary intention of the ‘plural’ construction is shown by the context.  I should further observe that the amendment from “person” to “individual” in 1996, far from clarifying anything as to singularity, was obviously made to exclude the nomination of legal entities such as corporations as opposed to ‘natural persons’.  Accordingly, in this respect, I find the dispute in the favour of Mrs Goodgame.

DIRECTIONS

 AUTONUM 
I direct that Capita shall, within 28 days of this Determination, pay the amount of the Death Grant payable under Regulation E19 to the two individuals properly nominated by Mr Hills to receive it and who thereby became entitled to payment by virtue of paragraph (7)(a) of Regulation E19.

DR JULIAN FARRAND

Pensions Ombudsman

30 April 2001
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