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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr C T Link

	Scheme
	:
	FKI Group Pension Scheme

	Old Scheme
	:
	FKI (1989) Group Pension Scheme

	Trustee
	:
	FKI Trustees Limited

	Employer
	:
	FKI plc


THE COMPLAINT (dated 10 October 2000)
 AUTONUM 
Mr Link alleged injustice involving financial loss in consequence of maladministration by the Trustee and FKI plc in that: 

(i)
he was notified that his transfer value from the Old Scheme to the Scheme was to be calculated on his salary as at 6 April 1997 but the transfer value was calculated on his salary as at 6 April 1998; and

(ii)
a delay in the application of the payment of the transfer value from 1 May 1998 to 23 February 1999 caused him a loss of investment units in the Scheme.  

MATERIAL FACTS

 AUTONUM 
During the latter part of 1997 and early 1998, FKI plc decided to establish the Scheme, a defined contributions scheme, as an alternative to the defined benefits provided by the Old Scheme.  Members of the Old Scheme, such as Mr Link, were given the opportunity to join the Scheme with effect from its commencement date of 1 May 1998 and, if they wished, to take the transfer value of their past service benefits on an enhanced basis.

 AUTONUM 
In early 1998, FKI plc issued four announcements under the headings of “Choices” which were intended to guide new employees and members of the Old Scheme through the changes that were being made and to inform them about the terms of the Scheme and the decisions they would need to make in relation to both it and the Old Scheme.  These announcements were followed by a presentation given by the administrator of the Scheme, Jardine Lloyd Thompson Limited.

 AUTONUM 
With the fourth issue of Choices, Mr Link was provided with a “Personal Benefit Projection”.  Under the heading of “Data”, the Old Scheme’s Pensionable Salary as at 6 April 1997 was shown as £26,253.  Under the heading of “Salary Estimates” the Old Scheme’s Pensionable Salary as at 6 April 1998 was shown as £26,936.  This section was qualified by the statement that:

 “You should read note 1 of the explanatory notes to consider the effect of any errors or discrepancies in these estimates.”

Note 1 was as follows:

“This benefit projection has been prepared by the Company using the most up to date records held by the existing Scheme Trustee, that is, Pensionable Salary as at 6 April 1997.  Estimates have necessarily had to be made of the existing Scheme Pensionable Salary as at 6 April 1998 …

… any error in estimating the existing Scheme Pensionable Salary and new Plan Contribution Earnings will affect the existing Scheme pension percentages.  Any such error can be adjusted for by dividing the existing Scheme percentages by our salary estimate and then multiplying by a more accurate salary figure.”

 AUTONUM 
Under the heading of “Transfer Value” was the following:

“The transfer value offered from the existing Scheme to the new Plan in respect of your benefits accrued up to 30 April 1998 is £76,616.  This transfer value is based on market conditions as at 9 March 1998 and is subject to adjustment on account of changes in investment markets between then and the date of payment.”

 AUTONUM 
Mr Link decided to join the Scheme and to transfer the value of his benefits from the Old Scheme.  However, his level of earnings as at 6 April 1998 was lower than his level of earnings as at 6 April 1997.  

 AUTONUM 
In a letter to Mr Link dated 10 March 1999, Jardine Lloyd Thompson Limited stated that an amount of £69,013 had been transferred from the Old Scheme and that a total of 67,746.20 units had been purchased in his selected investment fund within the Scheme.

 AUTONUM 
A Contributions Statement for Mr Link as at 4 May 1999 showed that the payment of £69,013 had been applied to the Scheme on 23 February 1999 and that the total number of units purchased had been 67,726.20.  The Trustee has since stated that the total number of units detailed in Jardine Lloyd Thomson Limited’s letter of 10 March 1999 had been overstated by 20 units.

 AUTONUM 
Mr Link considered that he had been misled because he had been notified that his transfer value from the Old Scheme would be calculated on his salary as at 6 April 1997, and that the amount of the transfer value was £76,616, as had been stated in his Personal Benefit Projection; this had been critical to his decision to transfer and he had lost £7,603, ie the difference between £76,616 and £69,013.

 AUTONUM 
In addition, Mr Link considered that the delay in the application of the payment of his transfer value to the Scheme from 1 May 1998 to 23 February 1999 had also caused him further financial loss.  He estimated the loss as equivalent to 1,267 investment units which was based on the difference between the 67,746.20 units, as notified by Jardine Lloyd Thompson Limited in its letter of 10 March 1999, and a unit cost of £1.00 per unit when the transfer value of £69,013 should have been paid to the Scheme on 1 May 1998.

 AUTONUM 
In a formal response to the complaint, the Trustee and FKI plc have stated that:

· the salary figures in Mr Link’s Personal Benefit Projection were estimated, clearly marked as such and had carried suitable risk warnings;

· Note 1 specifically referred to the necessity of an estimate having to be made as at 6 April 1998 for the purposes of the benefit projections; 

· the projected benefits were expressed as percentages of salaries in order to minimise any distortions in the comparisons if caused by any errors in the estimates; 

· however, the Trustee accepted that the explanatory material had not categorically spelt out that the transfer value from the Old Scheme would be based on salary as at 6 April 1998 and had sought to assist Mr Link by offering him reinstatement in the Old Scheme on the basis that, if he had misunderstood what was intended, he could reverse his decision; 

· in order to compensate for the delay in the application of the transfer value, a credit for investment performance for the period 1 May 1998 to 23 February 1999 had been added which had been in line with the higher investment return achieved by the two investment providers to the Scheme; 

· neither of the unit prices of the investment providers’ funds were £1.00 as at 1 May 1998; 

· Legal & General Life Assurance Society Limited’s investment fund had achieved a performance figure of 0.6% over the period; 

· Fidelity Pensions Management Limited’s fund, in which Mr Link had chosen to invest his contributions, had shown a performance of –0.2% over the same period; 

· consequently, Mr Link had gained 0.8% relative to what he would have received had the transfer value been invested in Fidelity Pensions Management Limited’s fund on 1 May 1998; 

· Mr Link’s actual transfer value of £68,610 as at 1 May 1998 had been increased to £69,013; and 

· he had therefore been adequately compensated for the delay. 

CONCLUSIONS

 AUTONUM 
The Personal Benefit Projection provided to Mr Link with the fourth issue of the explanatory material called Choices was clear in that an estimate of his Pensionable Salary for the Old Scheme as at 6 April 1998 had been used in order to help to compile the various comparative benefit figures detailed in the projection.  The projected benefits were expressed as percentages of salaries so that, as explained in Note 1, simple corrective action could be taken to adjust the effect of any errors or discrepancies subsequently discovered in the estimates of the salaries used.  However, a substantial reduction in salary was not envisaged and, as some of the advantage of transferring to the Scheme was dependent on the size of the enhanced transfer value offered from the Old Scheme, it was disappointing that Mr Link was not immediately provided with a replacement Personal Benefit Projection when he first raised his concerns about the amount of the transfer value he had received.

 AUTONUM 
There was no statement in the explanatory material, or in the Personal Benefit Projection, which notified Mr Link to the effect that his transfer value from the Old Scheme would be calculated by the use of his Pensionable Salary in force as at 6 April 1997.  I am satisfied that the transfer value was properly calculated in accordance with the rules of the Scheme which required the use of Mr Link’s Pensionable Salary in force as at 6 April 1998, the annual renewal date of the Old Scheme.  Mr Link’s Pensionable Earnings decreased and, consequently, his transfer value was substantially lower than the amount of £76,616 which had been previously estimated and quoted in his Personal Benefit Projection.

 AUTONUM 
Understandably, Mr Link was disappointed to discover, some considerable time later, that his transfer value had not been £76,616.  FKI plc and the Trustee accepted that the explanatory literature provided to Mr Link had not categorically stated that his transfer value would be based on his Pensionable Salary in force as at 6 April 1998 and offered him full reinstatement in the Old Scheme if he had misunderstood what was intended.  Consequently, if Mr Link remains dissatisfied for any reason about his transfer from the Old Scheme to the Scheme, this offer, which has not yet been withdrawn, provides him with an appropriate remedy for any perceived injustice which he still may consider he has suffered.  

 AUTONUM 
The investigation has revealed that Mr Link’s actual transfer value from the Old Scheme, as at 1 May 1998, was £68,610, and not £69,013 as he had originally been led to believe and which he thought had been paid late on 23 February 1999.  FKI plc and the Trustee have explained that Mr Link’s transfer value as at 1 May 1998 was accorded an increase with effect on 23 February 1999 which was more than equivalent to the investment performance he would have enjoyed had the original transfer value been invested in Fidelity Pensions Management Limited’s fund on 1 May 1998.  Consequently, it can now be seen that Mr Link did not suffer any injustice in the form of a loss of units in the Scheme because of the late application of the payment of the transfer value from the Old Scheme.

 AUTONUM 
Accordingly, it follows from the above that I am unable to uphold the complaint as made by Mr Link.

DR JULIAN FARRAND

Pensions Ombudsman

25 April 2001

- 6 -


