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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C Shelton

Scheme
:
The Teachers’ Pension Scheme

Employer
:
Northbrook College (the College)

Administrators
:
Teachers’ Pensions

THE COMPLAINT (dated 1 October 2000)
 AUTONUM 
Mr Shelton has complained of injustice as a consequence of maladministration on the part of the College and Teachers’ Pensions in that they failed to ensure that his election to pay combined contributions for his period of employment abroad was correctly set up, as a result of which he had to pay past years’ contributions over a much shorter period of time.  He was also charged interest for late payment because the invoices for payment were not reaching him in time for him to pay within the required 6 weeks.  Mr Shelton has also complained that, despite making an election for his period of part time service to be pensionable, contributions were not deducted from his salary and he had to pay a lump sum to cover the arrears.

MATERIAL FACTS
 AUTONUM 
In October 1995 Mr Shelton signed an election for his part time service at the College to count as pensionable.  The form was countersigned by the College on 21 November 1995 and the Teachers’ Pensions Agency was informed.  Unfortunately, the College did not inform West Sussex County Council Payroll Bureau (which was contracted to administer the College’s payroll) and, as a result, contributions were not deducted from Mr Shelton’s salary.  In May 1996 West Sussex County Council sent the College a list of teachers who had appeared on the Annual Return from the Teachers’ Pensions Agency but who had not been notified to them for deduction of contributions.  By this time Mr Shelton had left the College and taken up employment in Botswana.  In June 2000 Teachers’ Pensions notified the College that arrears of £129.77 was due in respect of the employer’s contributions.  This amount was paid by cheque on 6 July 2000.

 AUTONUM 
When Mr Shelton took up employment in Botswana he opted to pay combined contributions under Regulation C8(3)(c), whereby a teacher may elect to pay both employer and employee contributions in order for a period of service to count as pensionable.  The Teachers’ Pensions Agency acknowledged his election on 26 April 1996 and explained “The account for the period 9 December 1995 to 31 March 1996 will be dispatched in due course.”  Mr Shelton did not receive any further correspondence until he contacted Teachers’ Pensions in September 1998.  Initially Teachers’ Pensions thought he was enquiring about the purchase of additional years and informed him that they could not calculate the cost of buying added years because he was not in pensionable employment.  Following further correspondence from Mr Shelton, they confirmed that he had made an election to pay combined contributions.  They explained 

“Unfortunately the error occurred in a failure of our system and your previous employer not providing service details.

We have written to them and on receipt, the bill for the period 9 December 1995 to 31 March 1996 will be dispatched.”

 AUTONUM 
Mr Shelton received an invoice for 491.84 (for the period 9 December 1995 to 31 March 1996) dated 27 April 1999 and requiring payment by 7 June 1999, which he paid by cheque in May 1999.  He received a second invoice for £1,671.08 (for the period 1 April 1996 to 31 March 1997) dated 28 May 1999 and requiring payment by 7 July 1999.  Unfortunately, Mr Shelton did not receive this invoice until 27 July 1999 and was subsequently charged interest of £4.76 because his payment was 26 days late.

 AUTONUM 
Mr Shelton contacted the pensions advisory service, OPAS, who wrote to Teachers’ Pensions on his behalf.  They asked why it had taken so long for Mr Shelton to be informed of the contributions required and for a timetable of future payments.  OPAS asked what facilities there might be for Mr Shelton to spread the payments more evenly.  They also pointed out that the postal system meant that Mr Shelton did not always receive the invoices in time to meet the payment deadlines.

 AUTONUM 
In a letter to OPAS dated 4 November 1999, Teachers’ Pensions explained that they had insufficient information at the time they accepted Mr Shelton’s election to be able to calculate the contributions.  They explained that his previous employer had not replied when information about his service and salary had been requested.  They had not reminded them until Mr Shelton had contacted them in 1998.  By this time the first four accounts were due for payment and the contributions due for each financial year had become payable as soon as the previous account had been paid.  They confirmed that the Teachers’ Pensions Regulations allowed 6 weeks for payment and they had no discretion to extend this.  Their letter confirmed “Mr Shelton’s combined contribution account for 1998/99 will be sent to him as soon as possible and we shall allow him 6 weeks to make payment.  Once this is received we shall issue an account for the period to 31 April 2000 and this will be payable by 21 April 2000 or 6 weeks from the date of issue if this is greater.  Payment for the period to 31 March 2001 would be payable by 21 April 2001.”

 AUTONUM 
The Teachers’ Pensions Agency wrote to Northbrook College in April 1996 requesting details of his employment there.  The College replied on 24 May “Mr Shelton was employed by the College as a Part-Time Lecturer for the period 26.9.95 to 8.12.95 only.  During that period his gross earnings were £1,621.45.”  The Teachers’ Pensions Agency requested an annual salary rate at full time equivalent on 1 July 1996.  The College replied on 23 July 1996 

“I have contacted the College Employers Forum as advised by you and have calculated the annual salary as follows:-


£14.17 x 30 x 38 = £16153.80 per annum.”


On 17 September 1996 the Teachers’ Pensions Agency requested details of Mr Shelton’s part time employment as a proportion of the full time.  The College sent a fax on 8 November 1996 explaining that Mr Shelton had worked 109 hours as a proportion of a full time equivalent of 756 hours.

 AUTONUM 
Teachers’ Pensions next wrote to the College on 30 November 1998 saying they had not received a reply to their letter of 17 September 1996.  The College sent them a copy of the 8 November 1996 fax.  Teachers’ Pensions then wrote asking for Mr Shelton’s full time equivalent salary.

 AUTONUM 
Teachers’ Pensions wrote to Mr Shelton on 14 January 2000 confirming that he had paid £3,842.42 to cover the period 9 December 1995 to 31 March 1998 and enclosing an invoice for £1,709.27 for the period 1 April 1998 to 31 March 1999.  They confirmed that, on receipt of payment, the invoice for the period 1 April 1999 to 31 March 2000 would be issued.  The letter also explained that, because he had been employed in a part time capacity prior to his election to pay combined contributions, he could only cover 0.71% of the service elected for.  At 31 March 1998 that amounted to 1 year and 234 days.

 AUTONUM 
On 26 April 2000 Teachers’ Pensions wrote to Mr Shelton apologising for the service he had received.  The letter explained 

“The problems occurred due to a lapse in our reminder procedures.  In cases where we require additional information in order to complete our actions, we have a system whereby the case is returned to one of our casework officers to send a reminder, if a response is not received within one month.  Unfortunately, this did not happen, and your election to pay Combined Contributions was overlooked.

Turning now to the payments you have made.  I fully appreciate that our requests for payment have been made within a short timescale, but they have been done so in accordance with the Teachers’ Pensions Regulations.

However, in view of the circumstances, I would like to propose the following payment plan for the remainder of your election:

PAYMENT PERIOD
FINAL DATE FOR PAYMENT

1.4.98 – 31.3.99
31.10.00

1.4.99 – 31.3.00
30.4.01

1.4.00 – 31.3.01
31.10.01

1.4.1 – 8.12.01
21.4.02

In normal circumstances interest is charged on late payments.  I can confirm that CAPITA will stand the cost of any further interest which is due to the scheme.  I hope this meets with your satisfaction.”

 AUTONUM 
On 12 May 2000 the College confirmed that contributions had not been deducted from Mr Shelton’s salary.  On 8 June 2000 Teachers’ Pensions confirmed that, once an election for part time service to count as pensionable had been made, it could not be revoked, and that arrears were now due.  Mr Shelton was sent an invoice for £96.72.  Teachers’ Pensions also confirmed that it was not possible to retrospectively opt out of the scheme and that they had a record of Mr Shelton’s part time election but did not record individual contributions and therefore were not aware that contributions were not deducted.

 AUTONUM 
Mr Shelton has paid contributions in accordance with the alternative payment schedule outlined in Teachers’ Pensions’ letter of 26 April 2000, his last payment being £1,796.61 for the period 1 April 1999 to 31 March 2000, paid on 21 February 2001.

REGULATIONS

 AUTONUM 
Regulation B2 of the Teachers’ Superannuation (Consolidation) Regulations 1988 (as amended) provides 

“(1)
Subject to paragraph (2) and regulations B5 to B7, a person who has at any time made an election for the purposes of this regulation is in pensionable employment while he is a part-time employee who-

(a)
is employed in a capacity described in paragraphs 1 to 7, 14 or 16 of Schedule 2 …

(b)
is employed by a local education authority … pursuant of section 56 of the Education Act 1944 (a) or section 3 of the Education Act 1981(b), or

(c)
is employed by a local education authority … within the meaning of the Prison Act 1952 (c), or

(d)
is employed … by the Christian Education Movement, or

(e)
would be in pensionable employment by virtue of regulation B4 (accepted schools) if his employment were full-time.

(2)
A person is not in pensionable employment by virtue of paragraph (1) while-

(a)
he is or is deemed to be a pensionable employee within the meaning of the Local Government Superannuation Regulations 1986 (d), or

(b)
he is entitled to be paid a teacher’s pension

(3)
An election for the purposes of this regulation-

(a)
may be made at any time by giving written notice to the Secretary of State, and

(b)
unless the Secretary of State specifies an earlier date, has effect from the first day of the month following that in which he notifies the person making it of its acceptance.”

 AUTONUM 
Regulation C8 provides 

“(1)
Subject to paragraphs (11) to (13), this regulation applies, unless his pensionable employment was employment as a relief teacher, to a person who-

(a) before attaining the age of 60 has ceased to be in pensionable employment, otherwise than by virtue of an election under regulation B6, and

(b) was not then incapacitated, and

(c) did not become entitled to payment of retirement benefits, and

(d) has not become a member of another occupational pension scheme.

(2)
Subject to paragraphs (3), (4) and (10), a person to whom this regulation applies may elect to pay additional contributions in order to become entitled to count as reckonable service a period (“the period”) beginning on the day after the cessation of the pensionable employment, or where paragraph (4)(a) applies on the day after the last day of the earlier period.

(3)
The period-

(a) must end before his 60th birthday, and

(b) must not in any case exceed the maximum calculated in accordance with Schedule 3, and

(c) if he has become employed as a teacher or supervisor in a school or educational service outside the British Islands, must not exceed 6 years, and

(d) in any other case, must not exceed 3 years…

(6)
An additional contribution is payable for each financial year and is a percentage of the notional salary for so much of the period as falls within that year.

(7)
The notional salary is the salary that would have been payable if pensionable employment had not ceased …

(8)
The contribution for a financial year is to be paid direct to the Secretary of State-

(a)
where the period has not ended during the financial year, within 3 weeks after the end of the financial year, and

(b)
in any other case, within 6 weeks after the end of the period or the date of a written notification by the Secretary of State that payment is due, whichever is the later.

(9)
A late payment of a contribution may for special reasons be accepted by the Secretary of State; but if it is accepted the person is to pay interest on the amount of the contribution at 4 per cent per annum, compounded with yearly rests, from the due date of payment to the date of payment.”

CONCLUSIONS

 AUTONUM 
Mr Shelton has obviously been subject to poor administrative practice, both at the time of his part time election and of his election to pay additional contributions.  The College has acknowledged that it failed to notify its payroll bureau that contributions should be deducted in respect of Mr Shelton.  This clearly amounts to maladministration on the part of the College.  The College has now paid the arrears of employer’s contributions to enable Mr Shelton to reckon this service for pension purposes.  Mr Shelton has been required to pay £96.72 arrears of contributions, which may have been inconvenient at the time, but he would have been required to pay the contributions had his election been processed correctly.  Therefore, whilst I find that there was maladministration on the part of the College, I do not consider that it is appropriate for me to make any directions in this respect.

 AUTONUM 
I find that there was maladministration on the part of Teachers’ Pensions in failing to process Mr Shelton’s election to pay additional contributions correctly.  I do not accept that Mr Shelton was responsible for reminding Teachers’ Pensions to invoice him for the contributions.  Unless he was familiar with the Regulations he would not have been aware of the consequences of the delay and had, in any event, been promised that an account would be dispatched in due course.  Mr Shelton has suffered injustice because of the inconvenience of having to pay the contributions over a much shorter period of time.  I appreciate that Teachers’ Pensions have been stymied by the Regulations in offering any relief to Mr Shelton.  They have in fact offered an alternative timetable for payment and to stand the cost of any further interest payments.  In my opinion this is a just and reasonable approach by Teachers’ Pensions.

DIRECTION

 AUTONUM 
In view of this, I direct that Teachers’ Pensions shall pay Mr Shelton £50 as appropriately modest redress for the inconvenience caused by their maladministration.

DR JULIAN FARRAND

Pensions Ombudsman

8 June 2001

- 1 -


