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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr A S Dallamore

	Scheme
	:
	Local Government Pension Scheme

	Employer
	:
	Maidstone Borough Council (Maidstone)

	Regulations
	:
	The Local Government Superannuation Regulations 1986

	Amending Regulations
	:
	The Local Government Superannuation (Remuneration) Regulations 1992


THE COMPLAINT  (dated 8 October 2000)
 AUTONUM 
Mr Dallamore complained that, as a result of maladministration by Maidstone, he had suffered injustice involving financial loss in the form of reduced retirement benefits.  He also complained of distress, disappointment and inconvenience.

MATERIAL FACTS

 AUTONUM 
Mr Dallamore was employed by Maidstone between 1975 until November 1992, when he retired early aged 55.  He was a member of the Scheme.  While he was employed by Maidstone he was required to drive on its behalf.  Until April 1988 he had been paid an essential user mileage allowance but in early 1988 Maidstone decided to introduce a car benefit scheme for senior employees.  Under this scheme, eligible employees were given the choice of a lease car paid for by Maidstone or a cash payment in lieu.

 AUTONUM 
The letter he received from Maidstone about the car benefit scheme was dated 21 March 1988.  I quote below extracts from section two of the letter:


“The cash equivalent value of a car to you will be £129 per month (£1,548 per annum).  This sum will be subject to deduction of employees national insurance contributions where applicable (but not superannuation contributions) and will form part of your taxable pay.”

and 


“If you select the cash equivalent option this will be binding upon you for the duration of your employment, but you may after a minimum period of one year, transfer to the lease car option.”

 AUTONUM 
Maidstone’s letter included the car benefit scheme’s conditions for those who selected the lease car option.  Condition 1.11 said:


“The conditions of the [car benefit] scheme may be varied from time to time at the discretion of [Maidstone] based on experience and changing circumstances.  Any such changes will not apply to existing contracts without the consent of the User.”

 AUTONUM 
Mr Dallamore opted for the cash payment instead of a lease car.  On 18 April 1988 he signed a form agreeing to Maidstone’s offer which included the sentence:

 
“I understand this payment does not form part of superannuable pay.”

 AUTONUM 
On 19 April 1990 Mr Dallamore, under the impression he was still receiving an essential user mileage allowance, wrote a memo to Maidstone opting to transfer to receiving cash in lieu of a lease car.  On 1 June 1990 he signed a form for Maidstone confirming his acceptance of cash in lieu of a lease car.  The form included the words:


“Acceptance of this option is binding upon me for a minimum period of 12 months.  At the end of each twelve month period I will have the choice of continuing with the cash option or transferring to an alternative car benefit option.”

 AUTONUM 
In May 1991 Maidstone withdrew the option to choose between a lease car and cash in lieu and reverted to paying Mr Dallamore an essential user mileage allowance.  Maidstone has conceded that Mr Dallamore did not receive individual written notification of the change but contends that he would have received “verbal notification” although whether this would have been written or oral was not specified.  Apparently, no documentary evidence of notification exists, although his payslips made reference to an essential user allowance.  Apart from the references in his payslips, Mr Dallamore is positive that he received no notification from Maidstone.  He continued receiving the essential user mileage allowance until retirement.

 AUTONUM 
On 5 March 1996 Maidstone wrote to Mr Dallamore explaining that, following a number of challenges, the Department of Employment, Transport and the Regions (DETR) had amended the Regulations in order to clarify the treatment of lease cars for pension scheme purposes.  The letter also explained that I had upheld a complaint about the matter.  It invited Mr Dallamore to apply to have the cash value of his car included in the pensionable remuneration on which the calculation of his retirement benefits had been based.  Mr Dallamore applied in mid-March 1996, even though he had received cash in lieu of a lease car rather than a lease car itself.  Maidstone denied receiving Mr Dallamore’s form.

 AUTONUM 
On 17 July 1996 Maidstone wrote to confirm that cash in lieu of a lease car would be regarded as pensionable.  The letter added that Mr Dallamore had ceased receiving cash in lieu on 31 May 1991, with the result that it could not be included in his pensionable remuneration for his final year (16 November 1991 to 15 November 1992).  His pensionable remuneration for that period was £23,645, whereas his best pensionable remuneration for earlier periods, including cash in lieu of a lease car, was £22,865.  Consequently, it would not be advantageous to include the cash in lieu in his pensionable remuneration.

 AUTONUM 
Mr Dallamore complained to Maidstone in December 1996 that he should have continued to receive cash in lieu of a lease car but, despite a number of reminders from Mr Dallamore, Maidstone did not respond until February 1998, when it confirmed that his benefits had been calculated in the most favourable way possible in accordance with the Regulations. 

 AUTONUM 
Mr Dallamore complained under both stages of the Internal Dispute Resolution (IDR) procedure, but without success.

 AUTONUM 
In 1992 the provisions of the Scheme were governed by the Regulations.  Under the Regulations the calculation of retirement benefits from the Scheme depended, among other things, on a member’s “remuneration” and “pensionable remuneration”.  These terms are defined in the Regulations. 

 AUTONUM 
The definition of “remuneration” in Schedule 1 of the Regulations identifies those emoluments which are pensionable.  These include “all the salary, wages, fees, poundage and other payments paid or made to an employee as such for his own use and the money value of any apartments, rations or other allowances in kind appertaining to his employment”.  Some items are specifically excluded, namely non-contractual overtime, allowances for office accommodation and clerical assistance, travelling and subsistence allowances and other expenses incurred by employees for the purposes of their employment and payments to departing employees in lieu of holiday pay and notice.

 AUTONUM 
Excluding special situations, Regulation E22 defines a person’s “pensionable remuneration” as the “remuneration for so much of the relevant period as he is entitled to reckon as reckonable service in relation to that employment”.  In most cases the “relevant period” is the year immediately prior to retirement, the preceding year or the year before, in which the person’s “remuneration” was greatest.  Thus “pensionable remuneration” is the final earnings figure from which a member’s retirement benefits are actually calculated. 

 AUTONUM 
Regulation N1 gives the relevant body (in this case Maidstone) power to decide “... questions concerning the rights or liabilities under these regulations ... in the first instance ...”.  Regulation N2.(2) of the Regulations effectively imposes certain restrictions as to time on decisions as to “... which of [a member’s] emoluments are remuneration on which contributions are payable”.  In particular such decisions must be made as soon as is reasonably practicable after a change in relation to the employment concerned.  Regulation N7 provides that the body concerned should “As soon as is reasonably practicable after deciding any question ... send a written notification of their decision to every person whose rights or liabilities the question concerns.”.

 AUTONUM 
Regulation N8 empowers the Secretary of State for the Environment to determine appeals in relation to such decisions and describes that determination as “final”.

 AUTONUM 
The Amending Regulations came into force on 1 January 1993 and specifically excluded the value of a lease car from remuneration.  However, they also recognised that, where a person had paid contributions in respect of a period including 31 December 1992 on remuneration which included the value of a car, then the value of the car should have been included in remuneration for the purposes of the Regulations.  In addition, the Amending Regulations provided that appeals to the Secretary of State for the Environment on the matter of the inclusion of the value of cars could not be made after 31 March 1993.

 AUTONUM 
The Amending Regulations further provided that the value of the provision of a car would be treated as included in an employee’s remuneration for the purposes of the Scheme until the earlier of the date on which:

(a) a car was no longer provided for him, or

(b) he ceased to be employed by the employer which employed him on 31 December 1992.

JURISDICTION

 AUTONUM 
Mr Dallamore complaints would normally lie outside my jurisdiction because of time limits.  Regulation 5(1) of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 precludes me from investigating a complaint if the act or omission complained of occurred more than three years before the date on which I received the complaint in writing.  Regulation 5(2) provides that, where in my opinion a complainant was unaware of the act or omission referred to in regulation 5(1), then the three-year period begins on the earliest date on which the complainant knew or ought reasonably to have known of its occurrence.  Regulation 5(3) provides that, where in my opinion it was reasonable for a complaint not to be made within the periods allowed under 5(1) and 5(2), I may investigate and determine the complaint if it is received by me in writing within such further period as I consider reasonable.

 AUTONUM 
Mr Dallamore learnt of the issue which is the subject of his complaint in 1996 and made his complaint to me in October 2000, more than four years later.  I note that Mr Dallamore complained to Maidstone in December 1996 but Maidstone did not respond until February 1998.  I note, too, that, at every stage of dispute resolution, Mr Dallamore actively pursued his complaint and I am satisfied that relatively little of the time elapsed since 1996 is due to dilatoriness on the part of Mr Dallamore.  I therefore exercised the discretion available to me under regulation 5(3) to investigate Mr Dallamore’s complaint outside the normal time limits.

CONCLUSIONS

 AUTONUM 
Regulation N1 provides that Maidstone can, in the first instance, decide questions as to rights or liabilities under the Regulations.  This does not purport to give it an unfettered discretion as to those rights or liabilities nor could it effectively exclude the jurisdiction of the courts or that conferred by statute on me.  In my judgment, both the value of a lease car and cash in lieu of a lease car did fall within the definition of “remuneration” in the Regulations (see paragraph 14) and Maidstone’s decision, as acknowledged in its letter to Mr Dallamore of 17 July 1996, to exclude cash in lieu of a lease car was incorrect. This exclusion of cash in lieu of a lease car from remuneration amounted to maladministration by Maidstone.  It follows that the literature issued to Mr Dallamore in March 1988 was incorrect.

 AUTONUM 
On 31 December 1992 Mr Dallamore was a recipient neither of a lease car from Maidstone nor of cash in lieu of a lease car.  It follows that the Amending Regulations have no application to his complaint except in so far as they confirm that the value of a lease car was pensionable.

 AUTONUM 
In 1991, Maidstone, for reasons of its own, and apparently unaware that cash in lieu of a lease car was pensionable, replaced it with an essential user mileage allowance which it continued to pay to Mr Dallamore until his retirement.  This allowance was specifically excluded from the definition of “remuneration” in Schedule 1 of the Regulations.   Maidstone maintains that Mr Dallamore was told of the change but has conceded that he did not receive individual written notification of the change.

 AUTONUM 
However, the decision to switch from cash in lieu of a lease car to an essential user mileage allowance was not, in my view, a decision by Maidstone as to rights and liabilities under the Regulations which should have been notified by Maidstone to Mr Dallamore under Regulation N7.  It appears plain that any decision made was as to the form of remuneration unrelated to pensions implications, of which Maidstone remained unaware.  Accordingly, Maidstone’s apparent failure to notify him cannot be treated as amounting to maladministration in connection with the Scheme.

 AUTONUM 
Further, Maidstone’s failure from the outset to include the cash in lieu of a lease car in his remuneration for the purposes of the Scheme, in so far as this can be treated as maladministration, did not lead to injustice.  It would have been a different matter if he had died or become entitled to deferred benefits while in receipt of this income, because it would properly have formed part of his “pensionable remuneration” for the purpose of calculating his benefits.  As it happened, neither of these events occurred.

 AUTONUM 
It follows from the above that no part of Mr Dallamore’s complaint can justifiably be upheld and that it would not be appropriate to make any directions.

DR JULIAN FARRAND

Pensions Ombudsman

30 March 2001
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