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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr R A Slade

	Scheme
	:
	Volvo Car UK Pension Scheme

	Trustees
	:
	The Appointed Trustees of the Scheme

	Employer
	:
	Volvo Car UK Limited 

	Administrator
	:
	Watson Wyatt Partners (Watson Wyatt)


THE COMPLAINT

 AUTONUM 
Mr Slade alleged injustice involving financial loss in consequence of maladministration by the Trustees, Volvo Car UK Limited and Watson Wyatt in that a leaving service letter for the Scheme had been received more than two months after he had left service and that the letter was incomplete, misleading and had omitted to state that the leaving service options offered were time limited.

MATERIAL FACTS
 AUTONUM 
Mr Slade was made redundant from Volvo Car UK Limited and left the Scheme, a contracted-out defined benefits arrangement, on 31 March 1997. 

 AUTONUM 
In a letter to Mr Slade dated 15 July 1997, Watson Wyatt stated that:

“Following your withdrawal from the Pension Scheme on 31 March 1997, you are entitled in accordance with the Rules of the Scheme to the following.

1 A preserved pension of £5,335.64 per annum, payable at your normal retirement age made up as follows:-

a. £1,534 per annum being the Guaranteed Minimum Pension (GMP) required under the Social Security Pensions Act 1975 on termination of contracted-out employment which will increase by 7% per annum for each complete tax year between your date of leaving and State Retirement Age.

b. £3,801.64 per annum being the pension in excess of the GMP which will increase at the rate of 5% per annum compound or in line with the rise in the Retail Price Index over the period to retirement, whichever is less.

At the time of your retirement, under the rules of the Scheme you may have the opportunity of commuting part of the pension for a tax-free cash sum. …

2 An early retirement pension at the Trustees discretion of £4,161.79 per annum.  This will be increased by the Scheme until you reach state pension age as follows:

a. £2,451.16 per annum being the pension accrued before 1 January 1993 which may be increased at the discretion of the Company.

b. £1,710.63 per annum being the pension accrued after 1 January 1993 which will be increased by the scheme by the rise in the Retail Price Index to a maximum of 5% per annum.  Further increases may be granted at the discretion of the Company.

… Alternatively you may wish to take a tax free cash sum of £12,506.03 and a reduced pension of £3,229.20 per annum.

… Please indicate your choice on the enclosed election form …”

 AUTONUM 
In a letter to Volvo Car UK Limited dated 24 July 1997, Mr Slade stated that:

“I have received a letter from Watson Wyatt which details options available to me.  However, I am a total novice as far as pensions go and my new employer operates an investment scheme where they match (to a limit) any contribution I wish to make.  Fortunately, they also have a tame, independent financial adviser and I will be seeing him to find out how to maximise the benefits from what I have available.  This may take some time, I assume that my options from the Volvo scheme are not time limited in any way and a few weeks will not matter.  Can you let me know if this is not the case.”


In this letter Mr Slade also stated that he would be starting a new employment on 1 September 1999.

 AUTONUM 
On 11 August 1997, Volvo Car UK Limited stated that the position had been checked with regard to the Scheme and that: 

“… it appears that it will not be a problem for you if you need a few weeks or so to sort out your affairs and decide what to do.”

 AUTONUM 
In a letter to Volvo Car UK Limited dated 19 October 1997, Mr Slade stated that:

“… I have now taken the opportunity to discuss the options available to me with the Pensions Advisor within my new company.

His suggestion is that I don’t take the option of an early retirement pension from VCUK until either I need the cash or I really want to retire.  His reasons make sense to me so that is what I intend to do.

I have copied this to Kelly Lione at Watson Wyatt together with a completed Benefit Election Form. …”

 AUTONUM 
In a letter to Watson Wyatt dated 7 June 1999, Mr Slade confirmed a telephone request to take immediate early retirement from the Scheme.  The Trustees’ approval was obtained and, on 17 June 1999, Mr Slade’s benefits as at 16 June 1999 were confirmed by Watson Wyatt as a tax free cash sum of £6,132.26 and a pension of £3,229.20 per annum.

 AUTONUM 
In a letter to the Trustees dated 20 June 1999, Mr Slade stated that:

· When he had left the Scheme he had already decided to take retirement at age 55 and had discussed the offer of the £12,500 lump sum and £3,200 pension with a Pension Advisor whose recommendation was that as stated in the letter of 19 October 1997.

· In the intervening period the lump sum had decreased to £6,100 and the pension had remained unchanged at £3,200.

· No reference had been made in the letter of 15 July 1997 to the lump sum offered being either a concession or dependent on immediate acceptance.

· Clearly, had he known at the time, he would have elected early retirement.

· By deferring his retirement in the belief that the pension would be increased, as had been indicated in the option letter, he had lost £6,400 from the lump sum and over two years’ worth of pension at £3,200 per annum, a total of some £13,500.

· This loss was as a result of him taking a decision, made with the assistance of professional advice, on the basis of the letter of 15 July 1997 which had been incomplete and misleading.

 AUTONUM 
In a joint formal response to the complaint, the Trustees, Volvo Car UK Limited and  Watson Wyatt have stated that:

· Mr Slade was not informed of his options and benefits from the Scheme within two months of his leaving service because of an administrative failure on the part of Volvo Car UK Limited.  Watson Wyatt had not been notified until 10 June 1997 that Mr Slade had left service on 31 March 1997 and Volvo Car UK Limited had apologised to the Trustees for the delay and regretted any inconvenience caused to both the Trustees and Mr Slade.

· Whilst the leaving service option letter to Mr Slade of 15 July 1997 had not explicitly stated that the early retirement option was only available on immediate retirement, this was clearly implied by the contents of the letter itself and the option form enclosed with that letter.

· The early retirement terms of the Scheme were less generous for deferred members than they were for active members.   

· Any fault for Mr Slade’s situation should lay with his ‘Pension Adviser’.

CONCLUSIONS
 AUTONUM 
Volvo Car UK Limited has accepted that it failed to notify Watson Wyatt in a timely manner that Mr Slade had left service on 31 March 1997.  However, after receiving the leaving service letter of 15 July 1997, Mr Slade requested a delay in returning the option form because he wished to discuss the matter with his new employer’s Pension Adviser.  As Mr Slade did not take up his new employment until 1 September 1997, clearly, the delay in the provision of his leaving service letter did not cause him any injustice.  

 AUTONUM 
Mr Slade has asserted that the letter of 15 July 1997 was incomplete and had been misleading because it had not stated that the terms for the immediate early retirement option were more generous than terms which would apply to the deferred benefits option if early retirement was then taken at a later date.  However, the information contained in the letter complied with the requirements of the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (as amended).  Also, no advice had been given in the letter as to which option might be more valuable.  Further, in University of Nottingham v Eyett [1999] 2 All ER 437 (allowing an appeal against a Determination by me) and Outram v Academy Plastics [2000] 38 PBLR (9), the principle has been established that there is no legal obligation on an employer to advise employees in respect of a pension scheme.  The Trustees similarly had no legal obligation to provide any advice to Mr Slade as to which option might be the more suitable to him.  Nevertheless, where the options available from an occupational pension scheme might have differing values, good administrative practice would be to make a recommendation to the member that he should, if required, seek proper professional advice before making an election.  Mr Slade has stated that he did obtain such advice from a Pensions Adviser.

 AUTONUM 
There are no conclusions to be drawn because Mr Slade made his decision with the assistance of a Pensions Adviser as no complaint had been made against that person.

 AUTONUM 
In my judgment, it was apparent that in the letter of 15 July 1997 Mr Slade was being required to make a decision which was to be effective as at his leaving date of 31 March 1997, and that he understood that this had been such a requirement when he returned the form on 19 October 1997.  Understandably, Mr Slade was later disappointed with the option he had elected.  However, I am unable to find that there was maladministration on the part of Watson Wyatt (or any other party) because of any alleged incompleteness of that letter.

 AUTONUM 
In the light of the above, I am unable to uphold the complaint made by Mr Slade.

DR JULIAN FARRAND

Pensions Ombudsman

30 April 2001
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