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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr P R Gilham

	Scheme
	:
	Teachers' Pension Scheme

	Managers
	:
	Department for Education and Employment (DfEE)


THE COMPLAINT (dated 30 October 2000)
 AUTONUM 
Mr Gilham has complained of injustice as a consequence of maladministration on the part of the DfEE in that they have suspended his ill-health pension, although he is not working full-time, and because they have refused to reinstate the pension.

MATERIAL FACTS

 AUTONUM 
Mr Gilham took early retirement on the grounds of incapacity in 1992.  Thereafter he began to work on a part time basis.  In October 1993 Mr Gilham received a letter from the Teachers’ Pensions Agency (TPA) (the body which administers the Scheme) informing him that 

“… teachers in receipt of an infirmity pension who become re-employed at 0.5 (or more) of a full time contract, for 6 months automatically have their infirmity pension suspended until they reach the age of 60.


Your attention is drawn to section 5.2 of the enclosed leaflet 192 regarding effects of re-employment.

Therefore the following options are open to you:-

1. Continue teaching for Berkshire at 0.5 of a full time contract and your infirmity pension will stop.

2. Ask Berkshire to alter the hours/days you are actually teaching so that you are working less than 0.5 of a full time contract, thus keeping your pension.

If your part time re-employment is going to continue for 6 months we will be required to make enquiries with your employer with regard to your health and physical capacity to teach.”

 AUTONUM 
Mr Gilham responded on 8 December 1993, explaining that he was doing supply teaching and it was not possible to ensure that this would be less than 0.5 of a week, because the work was irregular and seasonal.  He asked if it would be acceptable for his hours to be looked at on an annual basis since he worked less than 0.5 of a full time year.  The TPA wrote to Mr Gilham on 5 January 1994, explaining that, as he had been working for more than half time, for more than 6 months, they had written to his employer to establish if, on appointment, he had satisfied the requirements of the Education (Teachers) Regulations 1989 with regard to his health and physical capacity to teach.  The letter warned Mr Gilham that, if his employer confirmed that he was fit enough to resume teaching his pension would cease, even if he was not working full time.

 AUTONUM 
In November 1994 the TPA wrote to Mr Gilham explaining that Hampshire LEA had supplied employment details which suggested that he was employed on more than half time duties but that they had not said that he was fit to work full time.  He was asked to arrange a medical with his GP in order to establish whether the Secretary of State should continue to regard him as incapable of serving efficiently as a teacher in full time pensionable employment.  A form 20 Pen was enclosed for completion by his doctor.  Mr Gilham was warned that, if the medical evidence showed that his health had improved sufficiently to allow him to teach full time, his pension would be suspended even if he did not work full time.  Mr Gilham’s GP completed the form and stated that, in his opinion, Mr Gilham was no longer capable of serving efficiently as a teacher, but qualified this by saying he was capable of part time work.

 AUTONUM 
On 13 January 1995 the TPA wrote to Mr Gilham notifying him that they had written to a Consultant Psychiatrist to arrange for a medical examination for him.  He was asked to contact either the Consultant’s secretary or the TPA if he had not heard anything within 4 weeks.  Mr Gilham received a similar letter dated 20 February 1995 with regard to a different doctor and was again asked to contact the secretary or the TPA if he did not hear within 4 weeks.  In March 1995 he received a letter offering him an appointment with a Consultant on 13 April 1995.

 AUTONUM 
On 8 June 1995 the TPA wrote to Mr Gilham “Based on the information supplied by your doctor and consultants it has been decided that you are incapable of full time teaching.  Therefore, your pension will continue to be paid to you.”

 AUTONUM 
On 22 July 1998 the TPA wrote to Mr Gilham

“I am writing to you regarding the ill health benefits which were awarded to you on 22 September 1992.


May I remind you that your pension was granted on the basis that your illness would prevent you from teaching full time for the foreseeable future.  As such I can confirm that any full time re-employment in a teaching capacity will result in immediate cessation of your ill health pension.


We were informed through the annual returns submitted from ‘Mary hare’ Grammer school that you began full time re-employment with them from 1 February 1998 and they have confirmed in writing that this will cease by 31 August 1998.  As such you are no longer entitled to your ill health pension.


Your ill health pension has been stopped with effect from 1 February 1998.  Pension benefits will not be restored until you reach the age of 60 or should suffer a further breakdown in health for which ill health benefits are again awarded or you are granted premature retirement from your employer.


Our pensioner services section will contact you again regarding the overpayment of benefits which has occurred.”

 AUTONUM 
Mr Gilham wrote to the TPA on 4 August 1998, explaining that he had been employed in a supply capacity for less than 0.5 of the year and did not have a full time contract.  This was confirmed by the school on 9 September 1998.  However, Mr Gilham received an invoice form the TPA requesting repayment of pension amounting to £7,529.87.  This refers to pension payments for the months from February 1998 to September 1998, less tax.  He was offered the option to pay by instalments.  Mr Gilham again wrote to the TPA explaining that he had only done 18 weeks supply teaching and that he was not fit for full time teaching.

 AUTONUM 
The TPA responded on 3 November 1998 that they had asked for clarification of his employment with the school in order to consider reinstating his pension.  The school confirmed that he had done some supply teaching for them amounting to 15 weeks at 28 lessons out of a 40-period week and a further 3 weeks at 0.5 of a week.  They had not obtained any medical evidence because he was not contracted on a permanent basis.

 AUTONUM 
The TPA notified Mr Gilham in November 1998 that they were unable to reinstate his pension because the Regulations precluded payment to someone who was fit to work on a full time basis for any period, whether on a permanent or supply basis.  He was asked to repay the overpayment.  The letter went on 

“As stated in our letter of 22 July, pension benefits will not be restored until you reach age 60 unless you successfully re-apply for ill-health retirement.  I enclose Forms 18 and 20 for your use.


If you are successful with your application, the payable date of such benefits would be six months prior to the date of the latest medical report used by the Secretary of State to determine incapacity.”

Mr Gilham was also told he could appeal against the decision to the DfEE.

 AUTONUM 
When his appeal was unsuccessful, Mr Gilham reapplied for ill-health benefits.  He was originally informed that the TPA had written to a Consultant Psychiatrist for an appointment in January 1999.  However, despite reminders from Mr Gilham, the TPA did not obtain an appointment for him until August 1999.  The first three consultants they wrote to were unable to offer Mr Gilham an appointment.  In the meantime he was being reminded that he owed £7,529.87 in overpayment of pension.  Mr Gilham wrote to the TPA to explain that he had applied for an ill-health pension and that he had no income.  He was told that the system would continue to generate reminders but that he should ignore them.  The Consultant’s report was not received by the TPA until November 1999.

 AUTONUM 
The Consultant’s report stated that “Mr Gilham has suffered from a depressive neurosis from which he has made a good recovery.  He does not suffer from major depressive disorder.”  The Consultant gave the opinion that Mr Gilham had suffered from a depressive reaction complicated by alcohol at the time of the breakdown of his first marriage.  On the basis of the Consultant’s report, the DfEE’s Medical Adviser decided that he could not say that Mr Gilham suffered from a permanent incapacity.  ‘Permanent incapacity’ being defined as “the presence of a condition which, in spite of appropriate and adequate treatment/management, will render the applicant incapable of any teaching (including limited part-time teaching) on a permanent basis (ie until retirement age/60 yrs of age)”.

 AUTONUM 
On 6 January 2000 the TPA wrote to Mr Gilham’s pensions advisory service (OPAS) adviser “The Department for Education and Employment’s (DfEE) Medical Adviser has carefully considered all the medical evidence in support of Mr Gilham’s application.  On the present evidence the Medical Adviser is unable to recommend that he is permanently unfit to teach on the grounds of ill health.  In the circumstances the Department is unable to accept the application.” Mr Gilham appealed against the decision but his appeal was turned down in February 2000.  He was also told that his application had been considered with regard to the criteria set out in the current Regulations.  The letter notes “Your benefits were awarded in 1992 on the basis that you were unfit for full time teaching.  Full time teaching means teaching for 5 full days a week, regardless of whether the post is temporary or not.  This was incorporated into the teachers’ pension regulations in 1995.  Employers are kept up to date with changes to the Teachers’ Pension Scheme and should have been aware that temporary full time teaching would cause your pension to stop automatically.  Having said that, it has always been the case that a return to substantive teaching could lead to a review of a person’s continuing entitlement to ill health benefits.  In any event, the leaflet governing re-employment tells teachers to inform the Department (now Teachers’ Pensions) of any re-employment before taking up the appointment.”

REGULATIONS

 AUTONUM 
Regulation E13 of the Teachers’ Superannuation (Consolidation) Regulations 1988 provides

“(1)
This regulation applies where a person who became entitled to payment of a teacher’s pension by virtue of regulation E4(6) ceases to be incapacitated.

(2)
On his ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.

(3)
Subject to paragraph (4) and to Regulation E31(2) (application for payment), the pension becomes payable again-

(a) from his 60th birthday, or

(b) if earlier, from the start of any renewed incapacity.

(4)
Paragraph (3) does not apply if he has been in pensionable employment at any time after he first became entitled to payment of the pension.

(5)
If the pension becomes payable again under paragraph (3)(a) it is to be treated for the purposes of Regulation E14 as one to the payment of which he has become entitled by virtue of Regulation E4(2).”

 AUTONUM 
‘Incapacitated’ is defined as

“A person is incapacitated-

(a) in the case of a teacher, an organiser or a supervisor, while he is incapable by reason of infirmity of mind or body of serving efficiently as such, and

(b) in any other case, while he is incapable by reason of such infirmity of earning his livelihood and is not maintained out of money provided by Parliament or raised by a rate.”

 AUTONUM 
Regulation E13 of the Teachers’ Pensions Regulations 1997 provides 

“(1)
This regulation applies where a person who became entitled to payment of a teacher’s pension by virtue of regulation E4(6) ceases to be incapacitated.

(2) On his ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.

(3) Subject to paragraph (4) and to Regulation E31(2) (application for payment), the pension becomes payable again-

(a) from his 60th birthday, or

(b) if earlier, from the start of any renewed incapacity.

(4) Paragraph (3) does not apply if he has been in pensionable employment at any time after he first became entitled to payment of the pension.

(5) If the pension becomes payable again under paragraph (3)(a) it is to be treated for the purposes of Regulation E14 as one to the payment of which he has become entitled by virtue of Regulation E4(2).”

 AUTONUM 
‘Incapacitated’ is defined as 

“A person is incapacitated-

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,

(b) in any other case, while he is incapable by reason of infirmity of body or mind of earning his livelihood and is not maintained out of money provided by Parliament or raised by rates, or council tax levied by local authorities.”

BOOKLETS

 AUTONUM 
Leaflet 192 April 1993 states “If you become re-employed part-time in any school or educational establishment maintained by a Local Education Authority or by grant from the Secretary of State your pension will not immediately cease, but it will be subject to reduction or suspension if your total income exceeds the limits already described.  However, if your part-time re-employment continues for 6 months or more and it amounts to half-time or more (e.g. 2.5 days per week or 5 half-days per week) then, in addition to the normal pension reduction provisions, the Teachers’ Pensions Agency (TPA) will make enquiries of your employer to establish if, on appointment, you satisfied the provisions of The Education (Teachers) Regulations 1989 as to your health and physical capacity to teach.  If the employer is satisfied that you have become fit to resume full-time teaching your pension will stop, even if you are not actually employed full-time.”

 AUTONUM 
Leaflet 198 July 1999 states “Ill health retirement is granted when the Department’s Medical Advisers are satisfied that a teachers health is such that, despite appropriate treatment, he or she is incapable of teaching.  Once awarded, the ill health benefits will continue to be paid for only as long as the teacher remains incapacitated.  If you are considering taking up employment you should read leaflet 192A which will give you details of how such re-employment will affect your pension.”

CONCLUSIONS

 AUTONUM 
There appear to be two issues here: one, whether Mr Gilham’s pension should have been suspended in 1998 and, two, whether his application for reinstatement has been considered properly.

 AUTONUM 
The Regulations have never provided for pensioners to work part time whilst in receipt of an incapacity pension.  The DfEE have confirmed that this was “administrative practice which was not supported by the regulations and had no statutory basis.”  In view of this, I find that the DfEE were correct in suspending Mr Gilham’s pension in 1998 when he was working for Mary Hare Grammar School.  The fact that he had previously been allowed to work on a part time basis whilst receiving his pension meant that he had been receiving more than his entitlement under the Regulations.  Whether or not this amounted to maladministration, it certainly did not cause any injustice.

 AUTONUM 
However, since the DfEE had condoned this situation, in my opinion they can only seek to recover any pension overpaid from the time they notified Mr Gilham that they were changing their policy in this respect.  Mr Gilham was only warned in July 1998 that his pension was to be stopped because he was working.  From February 1998 to July 1998, I find that the DfEE were estopped from stopping Mr Gilham’s pension because they had, up to that point, behaved as if the Regulations provided for part time work to be allowed as stated in the April 1993 booklet.  I therefore uphold this part of Mr Gilham’s complaint against the DfEE.

 AUTONUM 
With regard to Mr Gilham’s application to have his pension reinstated, I find that the DfEE were correct in applying the criteria set out in the 1997 Regulations.  Mr Gilham’s application must be treated as a fresh application for an incapacity pension, because Mr Gilham has been in pensionable employment since he first became entitled to his original incapacity pension as provided for in Regulation E13(4).

 AUTONUM 
In considering whether an application for incapacity retirement has been considered properly, I would normally follow the principles most recently outlined by the Court of Appeal in Edge v The Pensions Ombudsman [2000] Ch 602.  Namely, I may only overturn a decision of this type where it can be shown that a power was not exercised for the purpose for which it was given, or proper consideration was not given to relevant matters with irrelevant matters excluded.  For example, I could interfere with the exercise of such a power if:

(i) the wrong questions have been asked,

(ii) the body exercising the power has misdirected itself in law (ie has made an incorrect construction of the rules), or

(iii) they have come to a perverse decision (ie a decision which no reasonable body would reach).

 AUTONUM 
I am not persuaded that this is the case here.  It is clear that the DfEE’s Medical Adviser asked the correct questions with regard to the criteria in the Regulations and that the DfEE have correctly interpreted the Regulations.  I cannot find that this is in any way a perverse decision.  Accordingly, I do not uphold this part of Mr Gilham’s complaint.

DR JULIAN FARRAND

Pensions Ombudsman

30 March 2001
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