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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R G Flynn

Scheme
:
Planned Maintenance Engineering Limited Staff Pension and Assurance Scheme

Employer
:
Planned Maintenance Engineering Group of Companies

THE COMPLAINT and DISPUTE (dated 27 October 2000)

 AUTONUM 
The complaint and dispute concerns the date upon which Mr Flynn became eligible to join the Scheme and whether, instead of the refund of contributions he received, he should have been granted deferred benefits.  

 AUTONUM 
Whilst Mr Flynn has put the matter as a complaint about a failure to grant deferred benefits, it can also be treated as a dispute concerning the interpretation of the Scheme rules.  However, for ease of reference, I have referred throughout to the matter as a complaint.  

MATERIAL FACTS

 AUTONUM 
Mr Flynn commenced employment with the Employer on 6 October 1997.  

 AUTONUM 
He became a member of the Scheme on 1 February 1998.

 AUTONUM 
On 19 January 2000 he left his employment and the Scheme.  In February 2000 Mr Flynn discovered that he had no entitlement to deferred benefits and was to receive a refund of his contributions on the basis that he had been a member of the Scheme for less than two years.

 AUTONUM 
Mr Flynn pursued the matter and argued that, having indicated that he wished to become a member of the Scheme at the first available opportunity, he should have been made a member on 1 January 1998 (and not 1 February 1998).  He further argued that, as he had not given any instructions for contributions not to be deducted from his last month’s salary, his period of membership was two years.  

 AUTONUM 
Mr Flynn initiated the Internal Dispute Resolution (IDR) procedure.  The first stage decision was that the Administrator had been correct in returning Mr Flynn’s contributions as his pensionable service was less than two years.  The decision-maker referred to the Rules dealing with eligibility and refunds of contributions.  The decision-maker also said that it was the Employer’s policy not to take part months into account when commencing or ceasing pensionable service.

 AUTONUM 
Mr Flynn appealed to the Trustees.  In support of his contention that the first stage IDR decision maker was wrong, he relied upon the Scheme booklet (the booklet) which set out the text of an announcement made in September 1993 (the September 1993 Announcement) and he argued that is was not reasonable for the Employer to ignore part months service when the booklet stated differently.  

 AUTONUM 
The Trustees agreed with the first stage IDR decision maker and said that Mr Flynn’s correct date of joining the Scheme was 1 February 1998 (and not 1 January 1998).

 AUTONUM 
Mr Flynn remained dissatisfied and contacted the Pensions Advisory Service (OPAS).  In correspondence with Mr Flynn, OPAS referred to “a degree of ambiguity” in the wording of the booklet but concluded that the Rules of the Scheme had been correctly applied and Mr Flynn did not have a valid claim for deferred benefits.  Mr Flynn referred the matter to my office.

 AUTONUM 
The joint response of the Employer and the Trustees is set out in the Employer’s letter to my office dated 24 January 2001.  The Employer and the Trustees maintained that Mr Flynn’s pensionable service commenced on 1 February 1998 and pointed out that Mr Flynn had not queried benefit statements issued in 1998 and 1999 which showed that pensionable service had commenced on that date, neither did Mr Flynn raise the matter of contributions first being deducted from his February 1998 salary.  The Employer said that, since the September 1993 Announcement (mentioned further below), it had always followed the practice of commencing contributions from the beginning of the month following completion of three months service.  It said that, as Mr Flynn had completed less than two years pensionable service, the Administrator had acted correctly in giving him a refund of contributions.

 AUTONUM 
The Administrator responded by letter dated 22 February 2001.  Reliance is placed on Rule 2 (referred to further below).  The September 1993 Announcement stated:

“Membership of the Scheme will be granted on the first day of the month on which you first satisfy the following conditions…” 

 AUTONUM 
The Administrator says that, to have the effect Mr Flynn claims, the September 1993 Announcement has to be read on the basis that membership of the Scheme will be granted on “the first day on the month in which” the prospective member first satisfies the membership conditions.  The Administrator further says that, if there is any doubt as to the meaning, Clause 15 of the Deed governing the Scheme provides that the Trustees have the power to decide the correct interpretation.  On the matter of contributions, the Administrator refers to Rule 3 and says that the “practical effect” of that Rule is that payment of contributions in respect of a part month in which the member leaves service is not required.  

 AUTONUM 
In the Administrator’s further letter dated 3 April 2001, in response to comments made by Mr Flynn that, where there was ambiguity in a document, such ambiguity was not to be resolved in favour of the document’s drafter, the Administrator denied that there was any ambiguity.  The Administrator also rejected any suggestion that the involvement of one of its consultants, who was also an OPAS advisor, was in any way improper.

RELEVANT PROVISIONS

 AUTONUM 
The Scheme is governed by a Replacement Deed and Rules dated 19 August 1997.  Rule 2 deals with membership and provides:

“(a)
Eligibility; for Specified Members

The Employees eligible to become Members shall (subject to the Trustees’ consent) be those who on the date on which they are to be admitted to membership have not reached Normal Pension Date and, except as provided for in Rule 2(b), are not participating in a Personal Pension Scheme covering earnings on which benefits under the Plan are based, and who the Employer shall inform the Trustees are so eligible

PROVIDED THAT any Employee who at the Participating Date or on any subsequent day is within the appropriate category or categories set out in Part III of the Schedule shall (unless the Employer decides otherwise and the Employee is notified accordingly) be eligible for membership.

…

(c)
Date of Admission

An Employee shall be admitted to membership of the Plan on the day on which he is first eligible unless some other date is agreed between the Trustees and the Employer.”

Part III of the Schedule dealt with membership categories applicable to Rule 2 and provided:

“… (ii) On and after the 6th April 1988 all permanent full-time monthly paid Employees aged not less than 21 years but:-

… (b) on and after the 1st December 1990 less than 60 years

and who have completed not less than three months’ continuous Service.”

“Specified Member” is defined as “a Member who at the date of his admission to the Plan or, if he has been admitted to membership more than once, the date of his last such admission, was eligible for membership in accordance with the Proviso to Rule 2(a).”

 AUTONUM 
The relevant parts of the September 1993 Announcement provided as follows:

“From [27 July 1993] membership of the Scheme will be granted on the first day of the month on which [the prospective member] first [satisfies] the following qualifications:-

a) you are a full-time permanent monthly paid employee of the [Employer],

b) you have attained age 21 but not age 60, and

c) you have completed three months’ service with the [Employer]”

CONCLUSIONS

 AUTONUM 
I begin by considering September 1993 Announcement which was set out in the Scheme booklet and upon which Mr Flynn relies.  As far as the interpretation of the statement relied upon (and set out above) is concerned, I have to say that I do not agree with Mr Flynn’s interpretation.  I consider that, in order for Mr Flynn’s argument to prevail, he would need to show that, on or as at (my emphasis) 1 January 1998, he satisfied the criteria laid down.   Whilst, in accordance with sub paragraphs a) and b) respectively, he was a full time monthly paid employee and had attained age 21 years but not 60 years, he had not, as at 1 January 1998, completed three months service.  He took up his employment on 6 October 1997 and so, at 1 January 1998, was some days short of the requisite three months service.  In short, I accept the Administrator’s argument that Mr Flynn’s interpretation is really that membership of the Scheme is to be granted on the first day of the month in which (my emphasis), as opposed to on which, the qualifying criteria are satisfied.  I do not therefore consider that Mr Flynn can successfully argue, based on the September 1993 Announcement, that he ought to have been admitted to membership from 1 January 1998.  

 AUTONUM 
However, the matter does not end there.  Although Mr Flynn has relied upon the September 1993 Announcement rather than the Scheme Rules, as part of my investigative function I have considered the Scheme Rules and, in particular, Rule 2.  Leaving aside, for the moment, the agreement of an alternative date between the Trustees and the Employer, subsection (c) of that Rule provides that an employee is to be admitted to membership of the Scheme on the day on which (my emphasis) he is first eligible.  There is no provision in Rule 2(c) corresponding with the September 1993 Announcement and restricting commencement of membership to the first day of a month.  There is no argument that Mr Flynn satisfied the criteria set out in Part III of the Schedule and, in so far as the qualifying period of service is concerned, Mr Flynn would have completed three months’ continuous service as provided on 6 January 1998.  On that basis, and in accordance with Rule 2(c), he could argue that he should have been admitted to membership on that date as the day on which he was first eligible.  

 AUTONUM 
Having said that, Rule 2(c) allows for “some other date” to be agreed between the Trustees and the Employer and it has been argued, by the Administrator, that the Employer and the Trustees agreed that employees would be allowed to join the Scheme on the first day of the month following satisfaction of the eligibility conditions and it was on that basis that the Scheme was administered.  It is not difficult to see why, for reasons of administrative convenience, it might be desirable for membership in all cases to commence at the beginning of a month.  Rule 2(c) clearly empowers the Employer and the Trustees to agree an alternative date and it seems that the September 1993 Announcement reflected a general decision on the part of the Employer and the Trustees to agree a date for admission other than the day on which an employee was first eligible to be admitted.  That was a decision which the Employer and the Trustees were clearly empowered to make and there can be no argument that, in agreeing an alternative date, the Employer and the Trustees acted in accordance with the Rules.

 AUTONUM 
Further, given that the matter was clearly stated in the booklet (by reference to the September 1993 Announcement which I have already found could not be interpreted as Mr Flynn suggests) and, as it is clear that Mr Flynn had a copy of the booklet, I do not consider that Mr Flynn could successfully claim he was not made aware of the date upon which he would become a member of the Scheme.   

 AUTONUM 
In the light of the above, I find no evidence of maladministration on the part of the Employer, the Trustees or the Administrator and it follows that I am unable to uphold Mr Flynn’s complaint.

DR JULIAN FARRAND

Pensions Ombudsman

14 August 2001
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