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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Dr D R Iwi

Scheme
:
Local Government Pension Scheme

Respondent
:
Chief Constable of Hertfordshire Constabulary (the Chief Constable)

PREAMBLE

1. A complaint was made to my office in November 2000 by Dr Iwi who alleged that the Chief Constable had failed to apply his discretionary powers to award her added years under the Scheme, following the termination of her employment with Hertfordshire Constabulary (the Constabulary) on grounds of redundancy.

2. My predecessor, Dr Julian Farrand, issued a Determination on 16 August 2001 (the First Determination) upholding the complaint against the Chief Constable.  The main issue in contention was whether Dr Iwi had the requisite continuous service as required by the Scheme to allow her to be granted extra years service. Dr Farrand found that Dr Iwi did meet that criteria and that the Chief Constable had misdirected himself in considering otherwise.  Consequently, Dr Farrand directed the Chief Constable to reconsider his discretion in respect of Dr Iwi’s claim for added years.

3. My predecessor’s determination was set aside by the High Court on 13 November 2001.  Mr Justice Blackburn said that the relevant legislation was not intended to bring in an organisation the Metropolitan Police with which, prior to 1 September 1996, previous employment would not have counted in the computation of continuity of service.

The Judge said …

“It follows, therefore, that Dr Iwi’s previous employment with the Metropolitan Police does not count towards continuity of service”

4. The complaint was remitted to me for me to consider whether the lawfulness and rationality of the Policy Statement which the Chief Constable used to consider Dr Iwi’s application.

5. Therefore the matter I now have to decide is whether the Policy Statement adopted by the Chief Constable was a reasonable policy, and whether it was reasonable for him not to depart from this policy in considering Dr Iwi’s claim for an enhanced pension.  

RELEVANT PROVISIONS

6. Paragraph 6 (1)(a) of the Local Government (Discretionary Payments) Regulations 1996 (the 1996 Regulations), which deals with compensation for premature retirement, states

“(1) A LGPS member or an assumed member is eligible to benefit under this Part if-

(a) he ceases to hold his employment with an employing authority-

(i) by reason of redundancy;

(ii) in the interests of the efficient exercise of that authority’s functions; or 

(iii) because he was one of the holders of a joint appointment and his appointment has been terminated because the other ceased to hold his appointment;” 

7. Regulation 26 of the Local Government Pension Scheme Regulations 1997 (as amended) (1997 Regulations) covers cases involving redundancy and states

“If-

(a) a member who is aged 50 or more retires from a local government employment; and 

(b) his employing authority certify the reason for his retirement was his redundancy,

he is entitled to a pension and retirement grant.

(2) The pension and grant are payable immediately.”

8. Regulation 52 of the 1997 Regulation provides for employing authorities to increase total years of membership of members leaving employment at or after the age of 50. It states

“An employing authority may resolve to increase the total membership of a member who leaves his employment on or after his 50th birthday.”

9. Regulation 106 of the 1997 Regulations headed ‘Statements of policy concerning exercise of discretionary functions” states

“Each administering authority and Scheme employer must formulate and keep under review their policy concerning the exercise of their functions under regulation 31 (early leavers) and under Part III.

…

a written statement as to the policy which is being applied by that employer or, as the case may be, authority in the exercise of its functions on or after that date and each employer or authority shall publish that statement (SI1998/1238-Reg 29).”

10. Paragraph 7.3 of the Statement provides

“Employees who are aged 50 or over on the date of dismissal and who are members of [the Scheme] may be eligible for enhanced superannuation benefits. Appendix 2 provides details of how entitlement are determined and calculated.”

11. Appendix 2 to the Statement provides that members aged 50 or more with more than two years reckonable and qualifying service, and who have paid five years into the Scheme, would have their early retirement pension and lump sum enhanced as follows:

“A. Service 5-10 years double

B. Service 10+ up to 10 added years or enhanced to service that would have at age 65 which ever is smaller.

Maximum 40 years”

‘Service’ is defined in note 3 in appendix 2 as “… continuous service as defined by PSSC handbook, section 3”.

12. An extract taken from paragraph 5 of section 3 of the Police Support Staff Council handbook (the handbook) shows the definition of continuous service for staff appointed on or after 1 September 1996 as including

“I)
a members[sic] of staff’s period of continuous service will be the date of commencement of employment with a force except where otherwise indicated below.

ii) previous continuous employment with an organisation(s) covered by the redundancy payment (Local Government) (Modification) Orders will be included in calculating entitlement to redundancy pay.
iii) previous continuous employment with a police authority will be included in calculating entitlement to:
· Maternity pay/leave
· Sickness allowance
· Annual leave” 
SUBMISSIONS
13. The Chief Constable says 

13.1. Under the relevant Policy Statement, added years were only granted to those employees who had 5 years’ continuous service with the Constabulary.  

13.2. It was determined that Regulation 52 of the 1997 Regulations would not be applied, but that any award of additional years would be made under the more generous provision of the 1996 Regulations. 

13.3. In conforming with Regulation 106 of the 1997 Regulations the Constabulary was required to issue a policy statement regarding how  the relevant discretion would be exercised under the Scheme. Regulation 106 placed him in a different position from that of many other persons or bodies who are granted a discretionary power by statute. In most cases it is clear that the relevant person or body may adopt a policy on how discretion will be exercised, but it must be careful to ensure that it does not adhere to that policy so rigidly that it fetters its discretion. However, his position is such that he is required to publish, and therefore adopt, a policy on the exercise of these powers. It is therefore a legitimate expectation of those who may be affected by the powers conferred by the relevant regulations that the published policy will be adhered to.

14. On the question as to whether it the Policy Statement was reasonable, the Chief Constable says:

“a. The Policy defines “continuous service” in terms that reflect the statutory provisions regarding redundancy pay for such employees under the Employment Rights Act 1996 and the Redundancy Payments (Local Government) (Modification) Order 1983.

b. In particular, as confirmed by the Judgment of the High Court, those statutory provisions, like the Policy under consideration, excluded immediately-preceding employment by non-[1997 Regulations] employers from counting towards the period of continuous employment.

c. This is not simply a case of the Policy excluding employment with the Metropolitan Police Commissioner. The Policy is concerned with benefits under the [1997 Regulations]. Like the statutory provisions, it excludes all previous employment with all employers who are not members of the Scheme.

d. The Policy relates to the pension benefits of employees over 50 who are made redundant. It reflects the statutory framework created by Parliament in respect of redundancy payments for such employees. Approximately 30% of [Constabulary’s] employees are over 50. On average, employees in that age group have 9 years actual service with [Constabulary].

e. The cost of granting “added years” falls on the employer who grants them. That cost may be substantial. In the case of Dr Iwi the cost to [Constabulary] would be at least £4,276.37 per annum.

f. A policy that limits the circumstances in which an employees is to be granted additional pension benefits by reference to their length of continuous service with that employer makes it possible to strike a balance between the right to be considered for such a grant and the efficient use of public funds.”

15. Dr Iwi responded

15.1. It is an accepted general proposition that a decision cannot be set aside as being unreasonable merely because a different person might on the same facts have reached a different decision. However, a decision would be unreasonable if there are cogent arguments against it and no cogent arguments in its favour, as in her case where she was not granted added years because of her relevant period of service with the Metropolitan Police. In addition, a decision will in any event not be allowed to stand if, it has been reached on an improper basis.

15.2. For a policy to be reasonable the criteria that it adopts must be reasonable. What has to be shown by the Chief Constable, for the Policy Statement to be reasonable, is that the selection of the criteria for distinguishing between the service that is to be taken into account and the service that is to be excluded is reasonable. In her case her service both with Westminster City Council and the Metropolitan Police was in the field of occupational medicine, as was her service with the Constabulary.

15.3. The only link that is adopted in her case is membership of the Scheme, and that only provides a fortuitous basis, not a relevant basis, for the determination of the criteria. As pointed out by the Chief Constable, the cost of additional years falls on the Constabulary not on the Scheme. This criteria does not provide a reasonable basis for distinguishing those with relevant work experience from those who lacked it.

15.4. Under the Policy Statement previous service with the Metropolitan Police, although providing directly relevant work experience, is excluded. On the other hand, service with non-police organisations that happen to fall within the Scheme would automatically be taken into account whether it provides relevant work experience as far as the Constabulary is concerned or not.

15.5. For the Policy Statement to be reasonable the Chief Constable would have to show: (a) that it is reasonable to require five years previous service with the Constabulary or with another organisation within the Scheme; and (b) that it is reasonable to require that the service always has to be continuous. She satisfies the first condition, whether or not it is reasonable, when her service with Westminster City Council is taken into account. The second condition is clearly unreasonable. A blanket requirement of continuity has the effect of arbitrarily excluding persons from an award of added years with regard to the length of any break in service with the Scheme or the reasons for it.

15.6. Since the Policy Statement has the effect of arbitrarily excluding persons from the award of added years without regard to the length of any break in service with the Scheme or the reasons for it, it is clear that reasonableness requires that there must be ready willingness to make exceptions wherever it would be unfair to apply the policy too rigidly.

15.7. The question of redundancy payment is clearly different from the exercise of a discretion in relation to the grant of added years. A decision on the grant of added years is made in a different context, because there are transfer payments to be taken into account, such as in her case.

15.8. There is a rule that where a person seeks to establish that a decision was reasonable, he is only allowed to rely on matters which in fact influenced his decision at the time that it was made (see Bromley Park Garden Estates v Moss [1982] 2 All ER 890 at p.  920 C.A.). The Chief Constable cannot therefore rely on the redundancy payments regulations, which were not part of his submissions at the time of the First Determination, in reaching his decision in her case.

16. The Chief Constable states that the decision in Dr Iwi’s case was an individual one and  did not result from a blanket application of the Policy Statement. He says that in exercising his discretion in Dr Iwi’s case, he had taken account of the following: 

16.1.  Dr Iwi had previously been a member of the Scheme for several years, having been employed by an employer who participated in the Scheme. That employment entitled her to be considered for the grant of added years.

16.2. She had been employed by an employer who did not participate in the Scheme, the Metropolitan Police.

16.3. Although she had been employed by the Constabulary and carried out her duties in accordance with her job description from June 1997 she had expressed discontent with her duties. She had sought to redefine her duties and responsibilities to an extent that was unacceptable to her employer and had then requested that she be made redundant. Although the Constabulary was contractually entitled to define her duties in such a way as to avoid her redundancy there was a risk that this would lead to a breakdown in essential working relationships. It was in those circumstances that Dr Iwi was “offered” redundancy following her request. It was a case of voluntary, not compulsory, redundancy.

16.4. Dr Iwi made her decision to accept the offer of redundancy on the basis of erroneous figures provided by the administrators to the Scheme. However, those figures made it plain that there had been no grant of added years. There was no complaint at that time. It was only when the administrators’ errors came to light that Dr Iwi requested the grant of added years so as to compensate for the errors.

16.5. The cost of granting added years to Dr Iwi would be not less than £4,276.37 per annum, far in excess of the errors for which Dr Iwi soughts compensation.

16.6. Parliament did not consider it to be unreasonable or illogical to exclude previous employment by the Metropolitan Police from the benefits conferred by the statutory definition of “continuous employment”.

17. Dr Iwi replied

17.1. Her case is that even apart from the circumstances relating to the manner in which she was employed, the decision to refuse her added years was unreasonable. So far as account needs to be taken of those circumstances, by acknowledging that she was redundant, the Constabulary accepted that she was not required for the job for which she had been employed.

17.2. It was accepted that her intervening service with the Metropolitan Police was one of the reasons for her appointment with the Constabulary.  However, it is because of this intervening service that she was not granted added years under the Policy Statement. If she had gone direct from her employment with Westminster City Council to service with the Constabulary she would have received added years. 

17.3. Because of the manner in which the Constabulary handled her employment that, within a relatively short time, she was not required for the job for which she was employed and so was made redundant. She claimed that the Constabulary should bear the costs attributable to its conduct in that respect.

17.4. It is inappropriate for reliance to be placed by the Constabulary on the cost of granting added years. It is clearly not right to take into account the cost of granting her with added years without also taking into account the substantial transfer payment which would have been received by the Scheme. It is worth noting that whenever an employee is recruited by the Constabulary directly from another employer who participates in the Scheme, and he/she is made redundant over the age of 50 but without having completed five years service with the Constabulary, the Constabulary will have under the Policy Statement have to bear the cost of any added years.

17.5. While it is stated that the Policy Statement was not a rule to be applied rigidly, in reality only lip-service had been paid in reaching a decision in her case. Despite her long service in the Scheme, the transfer payment when she joined the Scheme and that the reason she was recruited was because of her experience with the Metropolitan Police, she had been excluded by the most rigid application of the Policy Statement.

17.6. At the time she left the Constabulary she was prepared to accept the figure that was quoted to her without pursuing either the question of ill-health retirement or that of added years as an addition to a redundancy payment. She believed this figure to be correct as it was based on a pensionable salary that included a car allowance which the Constabulary had treated as pensionable. Often, in order to achieve a quick settlement, a party is prepared to accept less than they would expect to obtain if there has to be prolonged argument, and the law recognises that it is right that people are encouraged to settle disputes. Unfortunately, the Constabulary was not prepared to achieve a quick resolution to her claim. There was no agreement or estoppel that bars her claim.

CONCLUSIONS

18. The first issue I have to decide is whether the Policy Statement adopted by the Chief Constable was reasonable. The Policy Statement provides that employees who are aged 50 and over at the time of their dismissal may be eligible for enhanced benefits provided that they had completed 5 years’ continuous service. Continuous service excludes any service with an employer who does not participate in the Scheme.

19. Dr Iwi claims that she satisfied the condition that required five years previous service with the Constabulary or with another organisation within the Scheme, if her service with Westminster City Council is taken into account. However, her service with Westminster City Council preceded her service with the Metropolitan Police and therefore was not continuous.

20. Dr Iwi says that it is unreasonable to require the service to be continuous. The Chief Constable states that the definition of continuous service within the Policy Statement reflects the statutory provisions for redundancy payments, as the Policy Statement relates to pension benefits for employees over the age of 50 who are made redundant. Dr Iwi argues that the question of redundancy payment is different from the exercise of a discretion in relation to the granting of added years. She also states that the Chief Constable cannot rely on the redundancy payment regulations as this was not previously stated to be part of his reasoning. Whilst I agree that redundancy payments are different to the exercise of a discretion in granting added years, the Policy Statement clearly applies to those employees over the age of 50 who are made redundant and therefore it is not unreasonable for the Chief Constable to take into account, and follow, the redundancy payment regulations in setting the policy.

21. It is not unreasonable that the policy should limit the circumstances in which an employee is to be granted additional years. Indeed, it is quite normal for such a policy to have an eligibility condition which requires the employee to complete a number of years’ service with the employer. It is also not unreasonable for the policy to exclude service with previous non-associated employers. Taking these matters into account, in my view, the Policy Statement is not unreasonable. Consequently, I do not uphold the first part of the complaint.

22. Having decided that the policy set out in the Policy Statement was not unreasonable, I have to consider whether the Chief Constable fettered his discretion by following it.

23. As the Chief Constable says, there is a statutory requirement to issue a policy statement and I am sympathetic to his view that this gives rise to a legitimate expectation that decisions will be taken in accordance with that policy. That expectation should not however be regarded as absolute and binding. There may be times when having taken the Policy Statement into account it could be proper to depart from it in the particular circumstances of an individual. Moreover the employer is obliged to keep the policy under review. The procedures to amend the policy are set out in the 1997 Regulations.

24. Regulation 52 of the 1997 Regulations gives the employer discretion in granting added years to employees age 50 and over, and there is nothing in Regulation 106 which explicitly limits that discretion.

25. Dr Iwi has stated that it was because of her service with the Metropolitan Police that she was employed by the Constabulary, and that it is not reasonable that she should not be granted added years by taking that service into account. She says that for the Policy Statement to be reasonable the criteria for distinguishing between the service that is to be taken into account and the service that is to be excluded is reasonable. She added that the only link in her case was membership of the Scheme, and that only provides a fortuitous basis, not a relevant for the determination of the criteria. I have no reason to doubt that Dr Iwi was appointed by the Constabulary because of her expertise in the field of occupational medicine, and no doubt her experience with the Metropolitan Police in this area was a relevant factor in her appointment. However, I do not agree that the criteria which takes account of whether there has been continuous service with an employer participating in the Scheme is irrelevant.  Relevant earlier experience will often be a factor which leads to an offer of employment but I do not accept that it is unreasonable not to treat that experience as though it were years worked in the scheme’s pensionable service.

26. Dr Iwi claims that the decision to grant added years should take account of transfer payments made to the Scheme on her behalf. Transfer payments are made to secure additional retirement benefits for a member and have no direct connection with the discretionary decision to add years beyond those taken into account in the transfer.

27. Dr Iwi claims that the Policy Statement has the effect of arbitrarily excluding persons from the award of added years without regard to any break in service with the Scheme or the reasons for it. The Chief Constable has said that his decision not to grant Dr Iwi was in fact an individual decision and not a blanket application of the Policy Statement. The Chief Constable has explained the matters taken into account in considering Dr Iwi’s case, and these are set out in paragraph 13 above. I do not find any of them to be improper or irrelevant factors. Neither has Dr Iwi persuaded me that there are factors which ought to have been taken into account and have not. Whilst the conclusion reached by the Chief Constable might be considered harsh, it is not, in the strict sense of the word, unreasonable.

28. I do not uphold this part of Dr Iwi’s complaint.

DAVID LAVERICK

Pensions Ombudsman

4 October 2002

- 7 -


