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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M Hathaway

Scheme
:
Local Government Pension Scheme (LGPS)

Employer
:
London Borough of Camden (LB Camden)

Manager
:
The Department for the Environment, Transport and the Regions (DETR)

THE COMPLAINT (dated 28 August 2000)
 AUTONUM 
Mr Hathaway has complained of injustice as a consequence of maladministration on the part of LB Camden and the DETR in that they have not considered his application for an injury allowance under Regulation L3 of the LGPS properly.

MATERIAL FACTS
 AUTONUM 
Mr Hathaway retired on the grounds of ill-health in October 1995.  Following his retirement, Mr Hathaway applied for an injury allowance in accordance with Part L of the LGPS Regulations 1986.  In November 1996 Mr Hathaway was informed by LB Camden that it had decided it could not award him an injury allowance under Part L.  Mr Hathaway appealed to the Secretary of State for the Environment, Transport and the Regions (the Secretary of State) on 6 December 1996.  LB Camden confirmed to the DETR on 18 February 1997 that it had decided not to award an injury allowance.  

 AUTONUM 
Mr Hathaway wrote to the DETR on 27 February 1997 asking what progress had been made on his appeal.  The DETR wrote to Mr Hathaway on 10 March 1997 apologising for not having informed him that they had written to LB Camden.  The letter also confirmed that the Secretary of State would determine the case on the basis of the following facts:

(a) that Mr Hathaway had been employed by LB Camden until his retirement on the grounds of permanent ill health in October 1995,

(b) that Mr Hathaway maintained that he sustained his illness as a result of work related events,

(c) that he had applied for payment of an injury allowance under Part L3 of the 1986 regulations (now the Discretionary Payments Regulations 33 of the 1996 regulations) and his application had been refused,

(d) that LB Camden had decided “not to exercise its discretion”.

 AUTONUM 
LB Camden confirmed to the DETR on 28 April 1997 that it had not felt able to award an injury allowance because “Mr Hathaway is not a person to whom regulation L2(1) of the 1986 regulations applies (now regulation 34(1) of the 1996 regulations)”.  LB Camden’s Legal Services confirmed on 2 June 1997 that they had been asked to advise on Mr Hathaway’s application and had concluded that he “was not eligible to receive an allowance as he had not sustained an injury nor contracted a disease as a result of anything he was required to do in carrying out his work”.

 AUTONUM 
On 17 November 1997 the DETR wrote to Mr Hathaway notifying him that the question for determination by the Secretary of State was whether, when he ceased employment, he became entitled to an injury allowance.  Mr Hathaway was asked by the DETR to attend an independent medical examination.  The examiner was to be supplied with copies of his job description, sickness record and previous medical reports.  He would be asked to give an opinion on (a) whether Mr Hathaway had sustained an injury or contracted a disease which was an effective cause of his condition, and (b) whether the injury or disease was contracted as a result of the execution of his duties.  Mr Hathaway responded on 20 November 1997 explaining that, unfortunately, he felt unable to attend.  He explained that his trade union, Unison, were looking into whether his case should go to arbitration and suggested that they were probably still waiting for LB Camden to provide reasons for its decision.  He noted “I suppose that until these reasons are provided, then my case can go no further.” He expressed the opinion that LB Camden was refusing to supply copies of notes from meetings and consultations.

 AUTONUM 
The DETR wrote to Mr Hathaway again on 14 April 1998, asking if he wished them to rearrange the appointment with the independent medical examiner.  Mr Hathaway responded by explaining that he could not attend on his own and had asked Unison for help.  He explained that he was unable to use public transport on his own.  Mr Hathaway also explained that Unison were still waiting to hear from LB Camden and asked that no appointments be made for him until Unison had heard from LB Camden.

 AUTONUM 
Mr Hathaway confirmed again on 12 October 1998, in response to a letter from the DETR dated 30 September 1998, that he would be unable to attend an examination alone.  Unison wrote to the DETR on 17 November 1998 “I would hope that in the near future I will be able to advise you whether any further medical evidence can be produced in support of his appeal.  In the meantime I would ask that no action be taken to determine this appeal until the date which you have set which is the 18th January 1999.”

 AUTONUM 
Mr Hathaway wrote to the DETR on 18 January 1998 enclosing a copy of his request for his medical reports and a letter of support from PACE.  This was acknowledged by the DETR on 18 January 1998.  On 22 January 1998 Unison wrote to the DETR enclosing a copy of a memorandum from Dr A E Ormerod, the Occupational Health Physician, which they thought had been the basis for the decision to retire Mr Hathaway on ill-health grounds.  Dr Ormerod’s memorandum to the Corporate Services Department is dated 15 September 1995.  It notes

“… I examined him again in the Suite on 14th September 1995.  As a result of this examination I can offer the following Occupational Health advice:

1. He is suffering from a fairly severe longstanding chronic psychological condition, which has led onto a more severe underlying condition with quite severe symptoms.  This condition entirely relates to events which have occurred within his working environment and the subsequent relationship problems both with an ex-employee, current employees and with his managers.  His medical condition and its related symptoms are now such that I cannot foresee him becoming fit to resume work within the London Borough of Camden.

2. As such, he should be considered permanently unfit for continued employment by the Council, and should be allowed to retire from its service on medical grounds.”

Unison suggested “… this is more evidence to support the view that Mr Hathaway should be entitles to an injury allowance under the Regulations”.

 AUTONUM 
On 2 August 1999 Mr Hathaway wrote to the DETR enclosing a copy of a letter from Dr E Palazidou, Consultant Psychiatrist, to Unison.  In her letter, Dr Palazidou explained 

“I saw Mr Hathaway at the request of his GP on 23rd June 1999 for an assessment of his psychological status.


Mr Hathaway functioned well until about ten years ago when he went through a lengthy period of harassment and untrue accusations, receiving very little support from the senior management at his work place.  This eventually led to him seeking medical retirement.


Since leaving work he has been unable to engage in any other form of employment and his social life has been very limited …


In summary, Mr Hathaway is currently suffering with a phobic disorder concerning the use of public transport and enclosed spaces and some degree of agoraphobia in general.  There is an obsessional preoccupation with unpleasant past events … Treatment so far has been unsuccessful in reversing completely his psychological problems and it is unlikely that any further major progress can be achieved.”


This letter was also submitted by Unison on 6 August 1999, with the opinion that it supported the view that it was the treatment which Mr Hathaway received at work that caused him to seek ill-health retirement.

 AUTONUM 
The Secretary of State issued his determination on 3 May 2000.  The letter notes “The appeal has been conducted by correspondence.  Consideration has been given to your letters of 6 December 1996, 27 February, 12 March and 20 November 1997, 12 April and 12 October 1998, 18 January and 2 August 1999 (your letters of 7 April and 21 April 1997 concern matters which are not relevant to this appeal and therefore have not been taken into account); to the council’s letters of 18 February, 20 March, 28 April and 2 June 1997; to UNISON’s letters of 20 October and 17 November 1998, 22 January and 6 August 1999; and to all copy correspondence enclosed with those letters.”  The letter confirms that the question for decision by the Secretary of State is whether Mr Hathaway ceased to hold his employment with LB Camden as a result of an injury sustained or a disease contracted as a result of anything he was required to do in carrying out his work.

 AUTONUM 
The letter notes that Mr Hathaway was asked to attend an independent medical examination but that he felt unable to attend.  As a result the Secretary of State has determined the case on the basis of the written representations and medical evidence submitted to him.  The Secretary of State accepts that Mr Hathaway is suffering from a permanent condition and he also accepts that the condition “may well have resulted from the harassment and bullying which appears to have taken place at your former workplace.”  The letter goes on to state “Therefore, the issue that the Secretary of State must consider is whether the harassment you appear to have suffered fits the specific requirements of regulation L2; that is, whether you sustained an injury or contracted a disease as a result of anything you were required to do in carrying out your work.”

 AUTONUM 
The Secretary of State concluded “However, whilst the behaviour you appear to have been subjected to is clearly deplorable, and the circumstances which allowed it to take place thoroughly unsatisfactory, … does not take the view that a condition which relates to the work environment is necessarily the same thing as an injury resulting from an employee carrying out his duties.  In this case, on the evidence available to him and without the benefit of an independent medical examination to assess your condition and its probable causation, … is not satisfied that you have conclusively shown that this behaviour amounted to an injury sustained or that you contracted a disease as a result of the requirements of the duties of your former employment.”  The Secretary of State dismissed Mr Hathaway’s appeal.

REGULATIONS
 AUTONUM 
Regulation L2 provides 

“(1)
Subject to paragraph (4), this Part applies to a person employed in relevant employment if he-

(a) sustains an injury, or

(b) contracts a disease,

as a result of anything he was required to do in carrying out his work.

(2)
Relevant employment is …

(3)
A person is to be treated for the purpose of paragraph (1) as having sustained an injury as mentioned in that paragraph if-

(a) … whilst travelling as a passenger …

(b) … the vehicle was being operated …

(4)
This Part does not apply … the person is entitled to an injury award … section 26 of the Fire Services Act 1947 …”

CONCLUSIONS
 AUTONUM 
It has previously been established that my jurisdiction extends to Part L of the LGPS Regulations (see City and County of Swansea v Johnson [1999] PBLR (14), [1999] Ch.  189, [1999] 2 WLR 683, [1999] 1 All ER 863, [1999] 1 LGLR 983, [1999] PLR 187).

  AUTONUM 
In deciding whether to pay Mr Hathaway an injury allowance, LB Camden were not exercising a discretionary power but deciding a question of fact and/or law.  The result would be a matter of entitlement or not under the Regulations.

 AUTONUM 
Mr Hathaway’s case rests on the interpretation of Regulation L2, ie did he sustain an injury or contract a disease as a result of anything he was required to do in carrying out his work.  The Secretary of State and LB Camden have taken the view that this does not include any injury sustained or disease which is related to the conditions of his workplace.  However, Regulation L2 merely states that the injury or disease must be a result of “anything he was required to do in carrying out his work.”  If Mr Hathaway was required to attend his workplace in order to carry out his work then, in my opinion, in the absence of any specific provision to the contrary, an injury or disease resulting from that attendance qualifies under Regulation L2.

 AUTONUM 
I therefore find that the Secretary of State and LB Camden misdirected themselves with respect to the consideration of Mr Hathaway’s application under Part L of the LGPS Regulations.  This amounts to maladministration on their part, as a result of which Mr Hathaway suffered injustice in that his application was not considered properly.  I therefore uphold his complaint against them.

 AUTONUM 
With regard to Mr Hathaway’s complaint that the DETR took too long to consider his appeal, I find that a large part of the delay can be ascribed to time allowed for Mr Hathaway and Unison to submit further medical evidence.  However, on the basis of the evidence before me, there appears to be no reason for the delay between Unison’s last letter of 6 August 1999 and the Secretary of State’s decision on 3 May 2000.  The DETR have explained that Mr Hathaway’s case was dealt with within their published Citizen’s Charter standard, which apparently allows them nine months from the receipt of all relevant material in which to deal with a case.  As they consider that all relevant material was received on 6 August 1999, this gave them until 6 May 2000.  However, their Citizen’s Charter is not an independent measure of good administrative practice but a self imposed target.  The DETR have not put forward any acceptable reason why it took them nine months to consider Mr Hathaway’s case.  Equally, had they put forward good reason it would not have been held against them if they had exceeded their nine month target.  Such an unnecessary delay amounts to maladministration as a result of which Mr Hathaway suffered distress and inconvenience amounting to injustice.  I therefore uphold this part of his complaint against the DETR.

DIRECTIONS
 AUTONUM 
On the evidence before me, it appears that LB Camden has already accepted that Mr Hathaway’s condition resulted from his treatment in the workplace.  Therefore, since I find that Regulation L2 does not preclude such a condition from qualifying an employee for an injury award, it follows that I now direct that LB Camden shall pay Mr Hathaway an injury allowance under Part L.

 AUTONUM 
With regard to the distress and inconvenience which Mr Hathaway suffered as a result of the length of time it took for the DETR to process his appeal, I direct the DETR to pay Mr Hathaway £200 as redress, together with a letter of apology. 

DR JULIAN FARRAND

Pensions Ombudsman

31 May 2001
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