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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mr E J Healey

Scheme
:

Spencer Manufacturing Ltd Group Personal Pension Plan

Respondents
:
1.
Spencer Manufacturing Ltd



2.
Brewin Dolphin Securities Ltd (Brewin Dolphin)

THE COMPLAINT (dated 2 November 2000)

 AUTONUM 
Mr Healey alleged injustice resulting from maladministration by the Respondents.  He alleged that late payment of contributions by Spencer Manufacturing Ltd caused him financial loss, and its failure to pass on tax deductions from his salary to the Inland Revenue leaves him with a future tax liability.

MATERIAL FACTS

 AUTONUM 
In 1997/1998 Mr Healey complained that contributions due from Spencer Manufacturing Ltd on his behalf, for the period December 1994–June 1995 inclusive, were not paid until August 1995.  On 17 February 1998 Spencer Manufacturing Ltd wrote to him confirming that it agreed and offering him compensation of £145.57.  He did not accept this offer.

 AUTONUM 
Mr Healey also complained that, for several years, Spencer Manufacturing Ltd had retained the tax due on his pension contributions and had not passed this over to the Inland Revenue.  Spencer Manufacturing Ltd informed him that, although gross contributions had been deducted from his salary, the correct tax relief had been granted on the gross premiums.  It said that his pension fund had been unaffected and that payment of income tax was a matter between it and the Inland Revenue, and his fears that he faced a tax demand were unfounded.

 AUTONUM 
Mr Healey also raised a complaint with regard to the company’s executive pension plan.  That matter is now the subject of a separate complaint to me.  Subsequent correspondence with regard to both complaints caused the eventual referrals to me to be delayed until November 2000.  Essentially, the terms of Mr Healey’s original complaint remained unchanged, although he said that he considered that the compensation offered to him in 1998 would now have a value of £238.33.

 AUTONUM 
In response to Mr Healey’s complaint to me, Spencer Manufacturing repeated what it had said before, and confirmed that its offer of compensation of £145.57 remained open.  Brewin Dolphin said that it was not the manager of the Scheme, nor was it an administrator.  It was a private client portfolio manager and stockbroker, and acted as an independent financial adviser to the Scheme trustees.  It denied any involvement in the matters about which Mr Healey complained.

 AUTONUM 
When he saw the responses, Mr Healey said “I am delighted to see compensation of £145.57 has been reinstated but I believe it is reasonable for this to be ‘inflation proofed’ in line with my claim.”  He made no comment regarding the tax aspect.  My investigator asked him to confirm that he was now claiming the amount of compensation which he had rejected in 1998, albeit with interest added.  He agreed.  My investigator also asked him if he now accepted Spencer Manufacturing Ltd’s assurance that his benefits were unaffected and that he would have no future tax liability.  He said:

“I agree on paper that I have not suffered a loss to my pension by the fact that my tax was not “handed over” but I never have and never want to be the beneficiary of a criminal activity.”

CONCLUSIONS

 AUTONUM 
Dealing firstly with Mr Healey’s complaint against Brewin Dolphin, I agree that it has no case to answer.  Both of the matters raised by him are the proper concern of his former employer, Spencer Manufacturing Ltd.

 AUTONUM 
With regard to his complaint about the contributions paid late, Spencer Manufacturing agreed and offered him compensation in 1998.  Therefore, I find that there was maladministration by Spencer Manufacturing Ltd.  

 AUTONUM 
However, although Mr Healey rejected the compensation offer at the time, he did not indicate what amount of compensation would be acceptable.  When he commented on my preliminary conclusions with regard to his complaint, he indicated that he rejected it because conditions were attached.  I have studied Spencer Manufacturing Ltd’s letter of 17 February 1998 and I disagree.  In my view, the straightforward purpose of that letter was:

(a) to explain to Mr Healey that he had been under a misapprehension about tax/tax relief, and 

(b) to confirm that the correct amounts had been credited to his pension fund, and

(c) to offer him compensation for loss resulting from the fact that premiums were paid late. 

Bearing in mind that he now agrees that the amount of compensation offered was sufficient, I find that the offer by Spencer Manufacturing Ltd would have compensated him adequately for any resulting injustice.  On my understanding that this offer remains open, I shall not interfere.  

 AUTONUM 
I do not consider it appropriate under the circumstances to require any interest to be added because the compensation in question was available to Mr Healey in 1998 and it was his decision not to accept it then.  Spencer Manufacturing Ltd stated that its offer is still open, and I can see nothing which supports Mr Healey’s contention that it had been “reinstated” because he complained to me.   

 AUTONUM 
I do not understand Mr Healey’s reasons for continuing with his complaint about the alleged “unpaid” tax.  He accepts that his pension fund is unaffected, and he appears now to accept that his earlier belief that he would face a future tax liability was unfounded.  I am not sure what he means when he refers to his being “the beneficiary of criminal activity”.  As Spencer Manufacturing Ltd explained, payment of tax is a matter between it and the Inland Revenue and so does not involve Mr Healey at all.  In any event, if (as it now appears) his complaint is purely about tax and not about his retirement benefits, then it is an employment related matter and so is outside my jurisdiction. 

DR JULIAN FARRAND

Pensions Ombudsman

21 May 2001
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