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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainants
:
Mr D B K Harrison and 

Harrison Brothers Underwriting Agencies Limited
 (Harrison Brothers)

Scheme
:
Harrison Brothers Pension Plan P00595-070-BE

Managers
:
Allied Dunbar Assurance plc (Allied Dunbar)

THE COMPLAINT (dated 7 December 2000 and 18 January 2001)
 AUTONUM 
Mr Harrison has complained of injustice as a consequence of maladministration on the part of Allied Dunbar, in that they incorrectly advised his employer, Harrison Brothers, that they could remain a participating employer in the Scheme after the Principal Employer had changed, and that they could continue to contribute in respect of Mr Harrison.

 AUTONUM 
Harrison Brothers have also complained of maladministration on the part of Allied Dunbar in advising them that they could remain a participating employer in the Scheme.

 AUTONUM 
Since both complaints essentially cover the same ground, I propose to consider them together.

MATERIAL FACTS

 AUTONUM 
On 23 March 1999 Harrison Brothers wrote to Allied Dunbar 

“Further to our telephone conversation I am writing to clarify the position with regard to the pension status of … in the event that we decide to merge Harrison Brothers business with another corporate entity.

The nature of the transaction involves the transfer of this business as opposed to the takeover of the company/shares... in the event that we agree to this transaction both … will be made redundant from Harrison Bros. Underwriting Agencies Ltd.  The appropriate severance payment will be made to both of them and this event is likely to occur after the tax year end...”

 AUTONUM 
On 4 June 1999 Harrison Brothers wrote to Allied Dunbar concerning another member of the Scheme 

“I write to confirm that the above individual’s full-time employment with Harrison Brothers will probably be terminated by way of a compromise agreement within the next two weeks.

It is envisaged that part-time employment will be offered by Harrison Son Hill… For your information, Harrison Brothers is a wholly owned subsidiary of Harrison Son Hill.”

 AUTONUM 
On 14 June 1999 Allied Dunbar wrote to Harrison Brothers asking them to complete an Employer Change Questionnaire.  The accompanying letter explained 

“Thank you for your telephone call this morning, explaining the company re-organisation which will be taking place.  I understand that Sedgwicks wants to participate in this Plan as Principal Employer.  I now need to establish the exact relationship between the proposed new employer and Harrison Bros Underwriting Agencies Ltd and I would like to ask for your help in answering my enquiries.” 

Among other things, the questionnaire asked:

· Are the 2 employers members of the same trading group, eg is one a wholly-owned subsidiary of the other, or are they common subsidiaries of a holding company?

· Has the Inspector of Taxes treated the new employer as a ‘successor in business’ to the old employer?

· Has the new employer taken over any business assets and employees of the old employer?

· Has the new employer assumed any of the liabilities of the old employer? If so, please give details including the overall percentage of the liabilities that the new employer has assumed.

· If less than 75%, please state if any of the following applies:

· The original business split between one or more new businesses (including the new employer we are investigating) with at least 75% of the original business’ liabilities being taken over by the new business

· The old business met all its liabilities before the transfer of business took place

· The purchase price of the original business took into account the liabilities retained by the vendor

· Are the operations of the 2 employers interdependent, e.g.  does one employer sell the products of the other?

· Has the new employer succeeded to, merged with or reconstructed the trade of the old employer?

· To what extent does the new employer serve the same customers as the old employer?

 AUTONUM 
Harrison Brothers responded on 15 June 1999 

“In response to your numerous questions I write to confirm the following:

1. Harrison Brothers is a registered Lloyd’s Members’ Agency and is a wholly owned subsidiary of Harrison Son Hill & Company.

2. Harrison Son Hill is a service/investment company.

3. Sedgwick Oakwood Lloyd’s Underwriting Agency (SOLUA) is a registered Lloyd’s Members’ Agency and there is no relationship between this company and Harrison Brothers or Harrison Son Hill.

4. The address of SOLUA is …

5. SOLUA have made Harrison Brothers an offer to acquire the entire business undertaking of Harrison Brothers.  It is envisaged that this transaction will be complete with effect from 30th June 1999.

6. Harrison Brothers will remain in existence for a minimum of a further 4 years and will remain a registered entity with Lloyd’s in accordance with the Lloyd’s market regulations.

7. In addition to the transfer of business… will be offered full-time employment on the same terms and conditions currently in existence with Harrison Brothers.

8. The transfer of business is governed by the Transfer of Undertaking Act and Sedgwicks are obliged to continue to make contributions to the pension fund on behalf of …at the current levels.  They will therefore need to be appointed a trustee to the scheme.

9. With regard to … employment with Harrison Brothers will be terminated …

10. David Harrison will be receiving remuneration from two sources i.e. from Sedgwicks and Harrison Brothers.  To this effect I enclose a letter received from Kieron Mitchinson of Eversheds dated 14th June.  Perhaps you would clarify the position, as ideally, Harrison Brothers would wish to continue making contributions to David Harrison’s pension.  Please note that over and above his monthly remuneration from Harrison Brothers and Sedgwicks, DH is also entitled to receive remuneration by way of a profit share arrangement equal to 15% of all profit commission received by the Agency.  In this event, he will require the option of making additional contributions to the pension fund out of these payments and before tax.”

 AUTONUM 
The letter from Kieron Mitchinson of Eversheds (Harrison Brothers’ legal advisers), dated 14 June 1999, noted 

“Further to your telephone conversation … I write to confirm the position regarding David Harrison, who, as I understand it, is intended from Completion to be remunerated under a services agreement with Harrison Bros and a contract of employment with Sedgwick Oakwood (“Sedgwick”).

As we discussed, Inland Revenue rules provide that pension contributions must be made in respect of pensionable earnings.  This means that each employer has to pay any contributions on the individual’s earnings in respect of employment with them.  It also means that both employers must be named as participating employers under the Plan.

Harrison Bros Underwriting Limited is both the Principal Employer and the Trustee of the Plan, and my present understanding is that Sedgwick will take over both of these roles.  As Principal Employer, Sedgwick will therefore be able to make contributions based on Mr Harrison’s employment contract with them.  Harrison Bros, however, will need to become a Participating Employer under the Scheme, in order to make contributions on Mr Harrison’s remuneration under the services agreement.

I have mentioned this to Allied Dunbar, who have confirmed that the Trust Deed and Rules allows for additional named employers; however, I have still not seen the Trust Deed and Rules to confirm the precise mechanism by which this is done.  Typically, it will involve preparation of a deed of participation, together with later submission of the Inland Revenue’s own standard form.  As soon as I have reviewed the Trust Deed and Rules, which have been requested from Allied Dunbar, I will confirm this.

The other points I would make are that over-riding Inland Revenue limits will apply, meaning that the total of pension contributions must not exceed 15% of Mr Harrison’s overall remuneration; and the amount on which pension contributions are paid must not, cumulatively, exceed the Inland Revenue earnings cap (presently £90,000).  Mr Harrison will not be entitled (under existing arrangements) to receive contributions on any excess earned above this amount.”

 AUTONUM 
Allied Dunbar wrote to Harrison Brothers on 17 June 1999 

“I refer to our recent correspondence, and would like to confirm our understanding of the company changes… You’ve told us that the entire business undertaking and shareholding of Harrison Bros Underwriting Agencies Limited, which is currently a wholly owned subsidiary of Harrison Son Hill & Company Limited, will be bought by Sedgwick Oakwood Lloyd’s Underwriting Agents Limited …

After consideration I confirm that Sedgwick Oakwood Lloyd’s Underwriting Agents Limited can become the Principal Employer… and we will introduce Harrison Bros Underwriting Agencies Limited as an Associated Employer (providing Harrison Bros Underwriting Agencies Limited makes contributions to Mr D Harrison’s plan).

Please note that Harrison Son Hill & Company Limited will not be able to become an Associated Employer …

When the proposed purchase has been finalised, you need to contact us again so we can send you the necessary documentation.  You may also like to send us a copy of the sale agreement for our information.  I also need to ask you to confirm if Mr David Harrison will become a shareholder of Sedgwick Oakwood Lloyd’s Underwriting Agents Limited.”

 AUTONUM 
Harrison Brothers telephoned Allied Dunbar on 21 June 1999 and requested the documentation.  This was sent on 25 June 1999 and included a deed of succession, an Employer’s Details form and form PS257 for the Inland Revenue.  Allied Dunbar also asked for some additional information for them to forward to the Inland Revenue.  Harrison Brothers were asked to confirm on company headed paper whether any of the Plan Members were shareholders of Harrison Bros Underwriting Agencies Limited or Sedgwick Oakwood Lloyd’s Underwriting Agents Limited and, if so, what percentage of the total shareholding they each held.  The letter explained 

“When I receive this information we can complete a PS155 form.  We will send the PSO this form when we submit the change of Principal Employer, so that they can consider a request for continuous service for the members’ employment between the two companies.  This may allow the members to receive a higher level of pension benefits when they retire.

The PSO set a strict deadline for the completion and submission of these changes, so when the company changes proceed, it’s very important that you complete the enclosed paperwork and return it to us as soon as possible, otherwise the PSO may levy a fine of £300.00 or more.”


Allied Dunbar also asked for a copy of the Certificate of Incorporation for Sedgwick Oakwood Lloyd’s Underwriting Agents Limited.

 AUTONUM 
On 30 June 1999 Allied Dunbar wrote to Harrison Brothers explaining that they now understood that Sedgwick Oakwood Lloyd’s Underwriting Agents Limited were purchasing the business and not the shareholding of Harrison Brothers, and asked for a copy of the sale agreement when the purchase had been finalised.  On 6 August 1999 the completed documents were sent to Allied Dunbar.  On 17 August 1999 Allied Dunbar wrote to Sedgwick Oakwood asking for written confirmation of the contribution level for Mr Harrison and confirmation from Harrison Brothers that they would be reimbursing Sedgwick Oakwood.  The letter also asked for outstanding information regarding the shareholders for Harrison Brothers and Sedgwick Oakwood.

 AUTONUM 
Harrison Brothers wrote to Allied Dunbar on 18 August 1999 confirming that they would be making a minimum monthly contribution of £250 on behalf of Mr Harrison.  They explained “The principal employer for David Harrison is now Sedgwick Oakwood, who will be initially paying this amount on his behalf, in addition to the principal contribution.  Harrison Brothers will reimburse Sedgwick Oakwood accordingly.”  This letter was acknowledged on 25 August 1999 and Allied Dunbar confirmed that they would be collecting £3,155.71 for the Scheme on 1 September 1999.  They noted that Harrison Brothers would be reimbursing Sedgwick Oakwood £250.

  AUTONUM 
Sedgwick Oakwood wrote to Allied Dunbar on 24 August 1999 confirming, among other things, 

“Sedgwick Oakwood has the exclusive rights to hold itself out as carrying on the Business in succession to Harrison Bros.  (HB).  Under the Sale Agreement, HB shall recommend and use best endeavours to procure that each HB Name enters into a Novation Agreement as soon as reasonably practicable.

As discussed, Sedgwick Oakwood did not acquire the share capital of HB.  The only liabilities that have transferred to Sedgwick Oakwood are minimal and principally relate to the contract HB has with …”

 AUTONUM 
On 2 September 1999 Allied Dunbar wrote to Sedgwick Oakwood 

“… I am pleased to confirm we can proceed with the change of Principal Employer to Sedgwick Oakwood Lloyd’s Underwriting Agents Limited, although Harrison Bros.  Underwriting Agencies Limited cannot become an Associated Employer to the Plan.  Please let me explain why.

In order to introduce Harrison Bros. Underwriting Agencies Limited as an Associated Employer, they must be deemed to be an “associated employer” (as defined in Section 590(A)(3) of the Income and Corporation Taxes Act 1988) to the new Principal Employer, Sedgwick Oakwood Lloyd’s Underwriting Agents Limited.  As you confirmed in your letter, Sedgwick Oakwood Lloyd’s Underwriting Agents Limited did not acquire the share capital of Harrison Bros.  Underwriting Agents Limited.  Therefore, there would appear to be no common control, which is needed in order to introduce an Associated Employer.  As there was only a succession in business (by means of the sale), the Pension Schemes Office (PSO) would not allow Harrison Bros.  Underwriting Agents Limited to participate in this Plan.

As you know, the Deed of Succession has already been completed, and we now need to amend it.  I have marked sections (D) and 3, which you need to cross out completely, and ask everyone who has signed the Deed to initial both these amendments.  Please return the amended Deed to me, so I can send it to the PSO for their approval.

Finally, we have collected the new contributions for Mr Harrison, which includes the £250.00 from Harrison Bros.  Underwriting Agents Limited.  Would you please confirm if you would like me to refund this amount, or if you would like me to reduce the October 1999 contribution to £1,416.75 …”

 AUTONUM 
Following a telephone call from Harrison Brothers, Allied Dunbar wrote to them on 6 September 1999.  They gave Harrison Brothers two options with regard to the pension arrangements for Mr Harrison.  The first option was for Harrison Brothers to continue as the Principal Employer.  They were told “If you decide to take this option, you need to destroy the Deed of Succession which I sent you.  This will mean that Harrison Bros Underwriting Agencies Limited will continue as the Principal Employer, and we will not be able to accept any contributions from Sedgwick Oakwood Lloyd’s Underwriting Agents Limited.”  Allied Dunbar offered to set up new plans on preferential terms for the two individuals who had left Harrison Brothers.  The second option was for Sedgwick Oakwood to become the Principal Employer, in which case the Deed of Succession should be amended.  Allied Dunbar suggested that Mr Harrison could, in this case, take out a new Single Contribution Only Adaptable Pension Plan on preferential terms (with Harrison Bros Underwriting Agencies Limited as the Principal Employer).  They explained “Assuming Mr Harrison is paid a bonus of £250,000, Harrison Bros Underwriting Agencies Limited could make a single contribution, via salary sacrifice, of £182,264.”

 AUTONUM 
Harrison Brothers responded on 15 September 1999 noting that they had made it clear to Allied Dunbar on several occasions what the nature of the transaction between themselves and Sedgwick Oakwood would be.  Following a telephone call from Harrison Brothers, Allied Dunbar wrote on 24 September 1999 confirming that the Deed of Succession should be returned and enclosing a refund for £250.  They also offered an ex gratia payment of £500 for Mr Harrison and asked, if he agreed to the payment, for Mr Harrison to sign a letter of acceptance.  The attached letter of acceptance asked Mr Harrison to agree to Allied Dunbar’s offer, made on a without prejudice basis, in full and final settlement.

 AUTONUM 
The amended Deed of Succession was sent to Allied Dunbar by Harrison Brothers on 22 October 1999.  Allied Dunbar notified the PSO on 29 October 1999 and the change of Principal Employer was confirmed by the PSO on 10 November 1999.

CONCLUSIONS

 AUTONUM 
Although Harrison Brothers’ letter of 23 March 1999 refers to merging with another corporate entity, it also clearly states that the nature of the transaction involves the transfer of the business as opposed to the takeover of the shares.  Subsequent correspondence served to make the situation even clearer.  Yet Allied Dunbar wrote to Harrison Brothers on 17 June 1999 stating that their understanding was that the entire business and shareholding was transferring to Sedgwick Oakwood.  In this same letter they also confirmed that Sedgwick Oakwood could become the Principal Employer and that they would introduce Harrison Brothers as an associated employer.  I do not accept Allied Dunbar’s assertion that they were not advised until 30 June 1999 that this was a transfer of the business.  The information provided by Allied Dunbar was clearly incorrect and, as such, falls below the standards expected from professional pensions administrators.  This amounts to maladministration on the part of Allied Dunbar.

 AUTONUM 
However, I do not find that Harrison Brothers had relied on this incorrect information when they sent the amended Deed of Succession to Allied Dunbar to be forwarded to the PSO.  By this time they had been made aware of the consequences of proceeding with the change of Principal Employer.  Although I accept that negotiations between Harrison Brothers and Sedgwick Oakwood had reached an advanced stage, until the Deed of Succession was signed and submitted to the PSO the change of Principal Employer could not be considered irreversible.
 AUTONUM 
What appears to have been a greater influence on their decision to continue was a belief that, under the Transfer of Undertakings Act, Sedgwick Oakwood were obliged to continue to make contributions to the Scheme.  However, Regulation 7 of the Transfer of Undertakings (Protection of Employment) Regulations 1981 (SI 1981/1794), as amended by the Trade Union Reform and Employment Rights Act 1992, s.33(5), does not have the effect of assigning rights and liabilities relating to provisions of occupational pension schemes which relate to benefits for old age, invalidity or survivors.  In Walden Engineering Co Ltd v Warrener [1993] ICR 967, the Employment Appeal Tribunal rejected the argument that employees should be entitled to equivalent pension benefits after the transfer.  Then the Court of Appeal held, in Adams v Lancashire County Council [1997] ICR 834, that neither the Regulations nor the EC Council Directive 77/187 covered the transfer of future pension rights.

 AUTONUM 
Further, Allied Dunbar were not in the position of advising Harrison Brothers as to the respective obligations of the vendor and purchaser on the transfer of a business.  This advice/information should be more properly sought from Harrison Brothers’ legal advisers.  Harrison Brothers had clearly sought legal advice on the question of the pension arrangements following the transfer, as evidenced by Eversheds’ letter.  Thus, whilst Allied Dunbar might be held accountable for providing incorrect information on the question of whether, having changed the Principal Employer to Sedgwick Oakwood, Harrison Brothers could continue to participate in the Scheme, they cannot be held responsible for actions influenced by other mistakenly held beliefs.  Harrison Brothers continued with their course of action to change the Principal Employer after having been given revised information by Allied Dunbar.
 AUTONUM 
Although I uphold Harrison Brothers’ complaint of maladministration against Allied Dunbar, in so far as they provided incorrect information, with regard to Mr Harrison’s complaint, I find that he has not actually suffered any injustice as a direct consequence of the maladministration.  Accordingly, it is not appropriate for me to make directions against Allied Dunbar.  However, I note that Allied Dunbar have offered Mr Harrison a goodwill payment of £500 and it is hoped that this offer remains open to him.

DR JULIAN FARRAND

Pensions Ombudsman

25 July 2001
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