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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr T W Swift

Scheme
:
The Stag Brewery Pension Plan

Respondent
:
The trustees of the Scheme (the Trustees)

THE COMPLAINT (dated 27 October 2000)
 AUTONUM 
Mr Swift alleged injustice resulting from maladministration by the Trustees because they awarded him an ill-health early retirement pension (IHP) based on partial breakdown of health rather than on full breakdown of health.

MATERIAL FACTS

 AUTONUM 
The Scheme Rules provide for IHP to be awarded based on either:

(a) accrued pension (ie based on completed pensionable service) at the date of retirement (referred to in this Determination as partial IHP (PIHP)), or

(b) final pensionable salary at date of retirement and pensionable service taken to normal retirement age (referred to in this Determination as full IHP (FIHP)).

Scheme Rule H.3 provides that:

“If a Pensionable Member retires from Pensionable Service at any time before Normal Retirement Date on account of incapacity (of which the Trustee shall be the sole judge), the Pensionable Member shall be entitled to receive at the sole discretion of the Trustee either [PIHP or FIHP].”

“Incapacity” is not defined, nor is any guidance given in the Rules regarding the circumstances under which either PIHP or FIHP should be awarded.

 AUTONUM 
However, it appears that, for some years, the Trustees and the Scheme members have proceeded on the basis that the relevant criteria are as described in the Scheme members’ booklet, which states:

“Two levels of pension may be awarded:

· If your incapacity is such that it prevents you from permanently performing your normal job, but you are considered medically capable of performing some other form of employment, you may receive the full pension you have earned.  This will be based on your Final Pensionable Pay and completed Pensionable Service at the date of your retirement.

· If you are considered to be permanently unable to perform any kind of employment, you may receive a pension based on your Final Pensionable Pay at the date you retire and the total Pensionable Service you would have completed up to Normal Retirement Date.”

 AUTONUM 
The Scheme Rules provide that a decision about IHP, once taken, cannot be reviewed.  Therefore, a member’s entitlement to receive PIHP or FIHP continues even if he returns to remunerative employment.

 AUTONUM 
Following a period of sickness absence, Mr Swift’s health was being reviewed by his employer.  On 17 December 1999 he made an application for FIHP.  At that time, the employer was in possession of two material items of medical evidence:

(a) A letter dated 19 November 1999 from Mr Swift’s General Practitioner (Dr T)

(b) A letter dated 10 December 1999 from the employer’s Occupational Health Adviser (Dr J), enclosing the employer’s standard form “Medical Opinion for Ill-Health Early Retirement” (Form MO).

 AUTONUM 
Dr T concluded:

“I believe his ability to continue to work remains unlikely, also his ability to do other types of work, for which he may need training, remains to be seen.  This would depend on how much cognitive therapy helps him and careful assessment by the Psychiatrist.  He may also need active anti-depressant therapy in future.  Dr Cragg felt after his meeting (along with his wife) “no great area of problem emerged outside the work place, also he could not label him as being ill, but needed help to adjust him on personality level, with cognitive session”.  I would support his application to retire from employment with the company.”

 AUTONUM 
Form MO (see paragraph 5) sets out guidance for the doctor regarding the criteria for PIHP and FIHP, based on the principles set out in the Scheme member’s booklet.  The doctor is then asked to answer three questions:

(1) Is the applicant fit to continue in his/her normal occupation?  If not, then

(2) Is the applicant capable of doing another job?

(3) Is the applicant unfit for work of ANY sort? 

The doctor is also asked to give his opinion regarding the likelihood of a full or partial recovery.  Dr J referred here to his covering letter.  Dr J answered “no” to all three questions.  However, subsequently he confirmed that he had misread question (3), and that his answer to that question should have been “yes”.

 AUTONUM 
Dr J explained his opinion in his covering letter.  He concluded:

“It is often relatively simple to predict the long term prognosis of physical conditions.  It is much more complex predicting prognosis for psychological conditions.  I recommend that [Mr Swift] be given a permanent breakdown in health with a full pension.  It would be mere speculation to attempt to predict his future capability for work.  Therefore I would further recommend that his pension be formally reassessed in 2 years time.  If within that time [he] has recovered and been able to obtain employment, a reduction or withdrawal of pension could be made at the discretion of the trustees.  If this is not practical I would have to recommend a full, permanent breakdown in health.”

 AUTONUM 
The above medical evidence was made available to the Trustees.  They decided that they required an independent opinion before they would be in a position to reach a decision and they arranged for Mr Swift to visit Dr C, a consultant psychiatrist.  This consultation took place on 15 February 2000.  Dr C reported to Dr J on 16 February as follows:

“As far as your questions are concerned.  I do not think that Mr Swift is fit for his normal occupation since at the moment he is both significantly depressed and floridly paranoid.  For similar reasons he would be unable to do a different job or, indeed, any type of work.  He would find it impossible to concentrate, he has no energy, and above all he would be unable to leave home to travel to work and would not be able to carry out the skilled activities for which he is trained.  At the moment, and without hearing from [Dr T], I am unable to say whether or not his state could respond to effective treatment.  Certainly, he is likely to remain disabled for a considerable period of time.  Even if it is possible to achieve control of his symptoms with effective medication, a good deal of therapy would be needed to help him restore his self-confidence and self-esteem.  Certainly, he will not be able to return to work within a year at the earliest.  Quite possibly, he may remain permanently disabled.  My recommendation is that he be retired on a full ill-health retirement basis.  This could be reviewed in a year when it would be possible to assess whether or not he has shown any response to more intensive treatment.”

 AUTONUM 
The Trustees then met and decided that Mr Swift should be allowed to retire early on grounds of incapacity, and they decided to award him PIHP.  This decision was conveyed to him on 7 March 2000.

 AUTONUM 
Mr Swift then sought the assistance of OPAS, the Pensions Advisory Service.  Dr T also wrote another letter, dated 22 May 2000, to the Trustees, in which he stated:

“I am confirming my full support for Mr Swift’s application for full breakdown of health.  I am in agreement with both [Dr C] and [Dr J] that he is not capable of doing his job or any other sort of work.  He has undertaken cognitive therapy and other treatments which have had no effect.  With this type of illness I am in agreement with both doctors that to predict the future would be mere speculation and with this in mind I am giving this application my full support.” 

 AUTONUM 
The Trustees explained that a decision about IHP, once made, is normally final, but they decided exceptionally to consider afresh Mr Swift’s IHP application, with effect from December 1999, because of the new evidence (ie the questions put by OPAS and the above letter from Dr T).  A Trustees’ meeting for this sole purpose was convened on 1 August 2000, and the Trustees were assisted by legal advisers.  The following are material points taken from the minutes of that meeting:

(a) Previous consideration of his IHP application would be disregarded.

(b) Issues raised by OPAS were considered; for example, whether the Trustees had felt constrained by the lack of a facility to review an IHP award (see paragraph 4).

(c) The legal advisers summarised the relevant provisions contained in the Scheme Rules and the members’ booklet.  The Trustees considered that, although they appeared to have a pure and unfettered discretion, this was circumscribed by the need to deal with the matter in the way the member expected – for example, in accordance with the guidance set out in the members’ booklet.

(d) The legal advisers said that the decision about permanence of incapacity could reasonably be reached on the balance of probability.  In Mr Swift’s case, was there more or less than 50% probability that his incapacity would continue until his normal retirement date in 25 years’ time? 

(e) It was the role of the medical advisers to advise, but it was the role of the Trustees to consider this advice in an honest and independent manner and to reach a decision.  Before making a decision it was open to them to call for further medical evidence.  

(f) The legal advisers told the Trustees that they must take account of all relevant matters and discount irrelevant ones.  They “needed to act in a sincere and honest way and not to act on any whim or fancy, but to consider carefully and gravely all of the relevant material.  Nothing more could or should be asked of them”.

(g) The legal advisers then left the meeting and the Trustees commenced their deliberations.  The Trustees felt that further medical evidence would be unlikely to help.  Mr Swift had already been seen by an independent specialist and, realistically, nothing was likely to be gained by asking him to submit to another assessment.  After some two hours discussion, the Trustees decided unanimously that Mr Swift should be awarded PIHP.

 AUTONUM 
In their formal response to the complaint, the Trustees set out the background to the case as summarised above and relied on the minutes of their meeting on 1 August 2000 in justifying their decision to award PIHP.  The Trustees said that they had taken the unusual step of agreeing to reconsider an earlier decision in view of the particular circumstances of this case and in view of the submissions of OPAS.  They considered that, notwithstanding the particular circumstances, their decision had been honest and fair taking account of all the evidence and information available.  

 AUTONUM 
The Trustees said that both Dr J and Dr C had accepted that they could not be entirely sure about Mr Swift’s prognosis, and had suggested a review of his condition in a year or two’s time.  However, that was not possible because IHP, once awarded, could not be withdrawn.  The Trustees readily accepted that Mr Swift was currently incapable of any form of employment, and it was generally accepted that it was very unlikely that he would be capable in the future of returning to his old job.  However, on the balance of probabilities, the Trustees could not take the view that he would remain incapable of any paid employment until his 65th birthday.  In view of this, the right decision was to award PIHP.     

 AUTONUM 
Mrs Swift commented on the Trustees’ response on behalf of her husband.  She believed that the doctors’ opinions were sufficiently clear.  However, she said that, if they felt it necessary, the Trustees should have sought further medical evidence rather than simply reach such an important decision on the balance of probability.  Despite the fact that the review meeting took place on 1 August 2000, the most recent independent medical assessment had been carried out in the previous February.  Mrs Swift suggested that the Trustees had shown themselves incompetent to comprehend Mr Swift’s condition and so should have left the decision-making to the doctors.  

CONCLUSIONS  

 AUTONUM 
Mrs Swift’s reaction to the Trustees’ response is, perhaps, understandable, but she was wrong when she said that it should be for the doctors to make a decision about entitlement to IHP, whether PIHP or FIHP.  The advice given to the Trustees was entirely appropriate and correct (see paragraph 12(e) and (f)).  Scheme Rule H.3 provides that the Trustees are the “sole judge” of whether a member may be considered to have retired on grounds of incapacity and, if they so decide, it is then at their discretion whether PIHP or FIHP is awarded.

 AUTONUM 
This is not a complaint about refusal to award IHP.  The Trustees have decided that Mr Swift should be regarded as retiring from employment on grounds of incapacity.  It is therefore implicit that he would be awarded at least PIHP.  However, the Trustees then did not exercise their discretionary power to award him the higher rate of FIHP.  Consequently, this complaint involves an allegation by Mr Swift of an improper or perverse refusal to exercise a discretionary power.  

 AUTONUM 
If I am not satisfied that a decision taken by trustees, in exercising a discretionary power, was one which a reasonable decision maker, properly directing itself, could have reached, it is open to me to remit the matter to them for further consideration (see Edge v Pensions Ombudsman [2000] Ch 602 Court of Appeal).  The circumstances in which I might decide to remit may be summarised as follows:

(i) the wrong question has been asked,

(ii) the decision maker has misdirected itself in law (ie has made an incorrect construction of the Rules), or

(iii) the decision was perverse (ie a decision at which no reasonable decision maker would arrive).

 AUTONUM 
The question also arises in this case of whether this was a purely discretionary decision, or whether it followed from a straightforward expression of opinion by the Trustees.  This matter was considered by them at their meeting on 1 August 2000.  Taking account only of the Scheme Rules, it appears that the Trustees’ discretionary powers are pure and unfettered.  They may decide to award either PIHP or FIHP and, because no other guidance is given, their decision in any particular case might only, possibly, be questioned on the grounds that it is inconsistent with decisions they have reached in other, similar, cases.  However, the Trustees considered that the members would expect them, at least, to take account of the principles set out in the Scheme members’ booklet.  The booklet makes it clear that, if the Trustees agree that the member may retire on grounds of incapacity, a decision about whether PIHP or FIHP will be awarded should turn on whether it is likely that the member will ever be able to work again.  Therefore, it seems that an award of PIHP will simply follow from the Trustees forming an opinion that the member might be medically capable in the future of carrying out some other form of employment, and an award of FIHP will be made if they form an opinion that, probably, he will not.       

 AUTONUM 
The minutes of the Trustees’ meeting on 1 August 2000 give a very full account of the guidance sought by, and given to, the Trustees before they reached their decision to award Mr Swift PIHP.  I am satisfied that they were given sufficient and appropriate advice regarding the provisions of the Scheme Rules and with regard to the general legal background.  

 AUTONUM 
Both Dr C and Dr J recommended that Mr Swift be awarded IHP but suggested that this decision might be reviewed at some time in the future.  However, the Scheme Rules make no provision for future reviews.  Therefore, the question might be asked whether the apparent failure by the Trustees to inform these doctors of the full provisions of the Scheme Rules amounted to a material misdirection.  In my view it did not; whether or not a decision to award IHP will be subject to future review is, essentially, a question about affordability which is a matter for the employer and would be an improper consideration for the Trustees.  

 AUTONUM 
For similar reasons the Trustees should not have regarded, and they said that they did not regard, their discretion to award FIHP to be fettered by the fact that both Dr C and Dr J had suggested a future review of any IHP award.  It was open to the Trustees, if they wished, to write again to Dr C and Dr J asking them to state plainly their opinion of the likelihood or probability of Mr Swift taking up any remunerative employment before his 65th birthday.  They did not do so; therefore, I must consider whether their decision was that of a reasonable decision-maker or was perverse, based on the information actually contained in the letters from those doctors (setting aside any question of future reviews), and on the information obtained from Dr T.

 AUTONUM 
Dr J certified that, at the time he completed Form MO, Mr Swift was unfit for work of any sort (see paragraph 7).  In his covering letter, dated 10 December 1999, Dr J stated:

“I recommend that Mr Swift be given a permanent breakdown in health with a full pension”.


Although he suggested a future review, he then stated quite clearly:

“If [a review] is not practical, I would have to recommend a full, permanent breakdown in health.”


A review was not practical, because the Scheme Rules did not permit it.  Therefore, the advice to the Trustees was that Mr Swift should be awarded a pension on “a full, permanent breakdown in health basis” which the Trustees told me that they understood to mean FIHP, and they did not ask Dr J to confirm as much.  

 AUTONUM 
Dr C also said that, at the time he saw Mr Swift, Mr Swift was unfit for any type of work.  With regard to Mr Swift’s future prospects, Dr C stated:

“Certainly, he will not be able to return to work within a year at the earliest.  Quite possibly, he may remain permanently disabled.  My recommendation is that he be retired on a full ill-health retirement basis.” 


Once again, because the Trustees did not ask him to clarify his opinion, I assume that the Trustees understood that Dr C was recommending that Mr Swift should be awarded FIHP. 

 AUTONUM 
When commenting on my preliminary conclusions with regard to this complaint, the Trustees said that Dr J is not qualified to give expert psychiatric opinion, and so they referred Mr Swift to Dr C and “placed particular emphasis on the report of Dr C”. The Trustees agreed that :


“Dr C’s advice was that Mr Swift was not capable of working and that situation may be permanent”


However, in apparent contradiction of their assertion that they placed particular reliance on Dr C’s report, the Trustees submitted that, because Dr C said that he could not be certain about Mr Swift’s future prognosis, and because he had recommended a future review, his comments about Mr Swift’s prospects were “merely speculative”. Consequently, and without consulting Dr C for further advice, the Trustees appear simply to have substituted for Dr C’s opinion a different opinion of their own; namely that it was likely, on the balance of probabilities, that Mr Swift would be capable of working again. 

 AUTONUM 
In his letter of 19 November 1999, although Dr T remained mildly hopeful that Mr Swift might be able to return to some form of remunerative employment at some time in the future, he was prepared to support an immediate application for ill-health early retirement.  Some months later, having seen the reports from Dr J and Dr C, Dr T then wrote to support Mr Swift’s “application for full breakdown of health”.  When Dr T wrote his second letter, dated 22 May 2000, it appears that Mr Swift had not, so far, responded to treatment.  However, for the purposes of the decision to be taken by the Trustees, probably greater weight should have been given to Dr T’s earlier letter.  Mr Swift’s effective date of retirement had been taken to be 17 December 1999 and so this was the date at which the test of incapacity must be applied (see Re McClorry (Court of Appeal, 3 September 1998, unreported), when Auld LJ approved an earlier decision by Jowitt J).  

 AUTONUM 
Therefore, all three doctors had supported early retirement.  Both Dr C and Dr J had recommended an award of FIHP rather than PIHP.  The Trustees did not feel the need to ask Dr C or Dr J to clarify their opinions.  Nevertheless, it is implicit that they then decided that Mr Swift was not likely to be prevented, permanently, from taking up remunerative employment, because they decided to award him PIHP.  In my judgment, in the absence of any further clarification from the doctors, that was not a decision which a reasonable decision maker, properly directing itself, should have reached.  I shall therefore remit the matter to the Trustees for fresh consideration.

DIRECTIONS

 AUTONUM 
Within 28 days of the date of this Determination, the Trustees shall meet to reconsider Mr Swift’s IHP application with effect from December 1999.  For the avoidance of doubt, they are required, before reaching a decision, to take fresh steps, for example:

(a) by writing to Dr J and Dr C and asking them to clarify their earlier opinions and to express an opinion regarding the probability of Mr Swift being capable of taking up any remunerative employment before his 65th birthday, and/or

(b) by arranging for Mr Swift to be assessed by an independent consultant occupational health specialist, to whom they will provide appropriate directions regarding the scheme provisions and the questions to be addressed.     

DR JULIAN FARRAND

Pensions Ombudsman

18 July 2001
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