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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr W J Strasburger

Scheme
:
Planning Sciences Limited Retirement Benefits Scheme

Trustee 
:
Gentia Software plc (formerly Planning Sciences Limited) (Gentia)

Employer
:
Gentia

Manager
:
Scottish Mutual Assurance plc (Scottish Mutual)

MATTERS FOR DETERMINATION

1. Mr Strasburger alleges maladministration by Gentia and Scottish Mutual in that the transfer value offered for the value of his benefits in the Scheme is insufficient.  He says that he has suffered injustice consisting of financial loss, distress and inconvenience.

2. Gentia was placed into liquidation on 5 March 2002.

3. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS 

The Rules of the Scheme and the Policy

4. Rule 2 of the Scheme, under the heading of “Benefits”, is as follows:

“(a) Each Member’s benefits under the Scheme will be secured by the Master Policy and will be shown on his Benefits Statement.

(b) … the benefits for any Member … will be the amount secured by such contributions as the Employer in his absolute discretion shall from time to time decide shall be payable.”

5. Rule 15 of the Scheme, under the heading of “Termination or Amendment”, is as follows:

“(b)
Any such amendment or termination will not affect the benefits secured prior to the date of the amendment or termination and will be subject to the approval of the Board of the Inland Revenue.

 (c) 
(1) 
If payment of premiums cease, the benefits will be reduced and may remain secured by the Scheme …

(2) Alternatively, instead of being provided under the Scheme, deferred benefits may if the Trustee so determines be secured by the purchase of a policy of assurance in the name of the member …”

6. Clause 4 of the Third Schedule of the Master Policy of the Scheme, under the heading of “Privileges and Conditions”, is as follows:

“In the event of termination of membership of the Scheme prior to Normal Retiring Date other than by death or retirement on pension, …

(a) If the liability of the Grantees under the Rules of the Scheme is to provide deferred benefits under the policy the Company will reduce the Member’s benefits on the Record to such amounts as have been secured by the premiums paid by or on behalf of the Member and received by the Company in respect thereof, …

(b) N/A

(c) If the liability of the Grantees is to provide a deferred annuity policy from another insurer as defined in the Rules or a transfer value to another Inland Revenue approved scheme the Company will pay to that other assurer or to the assurer or administrator of that Scheme a sum equal to the value of the deferred benefits in (a) above and the Member’s name will be deleted from the Record.”

7. Rule 14 (A) (1) of the Scheme, under the heading of “Transfer of Pension Rights”, is as follows:

“When a Member leaves the service of the Employer and transfers to an employment where he is eligible for membership of another pension scheme which is approved for the purposes of Chapter II of Part II of the Finance Act 1970 the Trustee may at his discretion and at the request of the Member and with the consent of the Employer pay or transfer to the trustees or the managers of such other pension scheme a transfer value or equivalent assets of an amount to be agreed between the Actuary and the actuary or trustees or managers of such other pension scheme provided that there shall be secured for the Member in such other pension scheme vested benefits, rights and options as near as may be equivalent to those secured for him under the Scheme at the date of cessation of membership.”

Relevant Legislation

8. Sections 93 and 94 of the Pension Schemes Act 1993 (the “1993 Act”), under the heading of “Transfer Values”, contains the following:

“93.  - (1) This Chapter applies –

(a) to any member of an occupational pension scheme –

(i) whose pensionable service terminates on or after 1st January 1986 and at least one year before normal pension age; and

(ii) who on the date when it terminates (in this Chapter referred to as “the termination date”) has accrued rights to benefit under the scheme, …

94 - (1) Subject to the following provisions of this Chapter –

(a) a member of an occupational pension scheme other than a salary related scheme acquires a right, when his pensionable service terminates, to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the applicable rules; …

(2) In this section – 

“the applicable rules” means –

(a) any provision which the rules of the scheme do not contain but which a scheme must contain if it is to conform with the requirements of Chapter I; and

(b) the rules of the scheme, except so far as Chapter II or Chapter III overrides them; and 

(c) any provision of Chapter II or III which overrides any of the rules of the Scheme;

“the relevant date” means, …

(b) in the case of an occupational pension scheme, if it is later, the termination date; …”

9. Section 97 of the 1993 Act allows for regulations to be made detailing the basis of calculation of statutory cash equivalents.  The relevant regulations are The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the “1996 Regulations”).  Regulation 7(5) is as follows:

“Where a cash equivalent or any portion of a cash equivalent relates to money purchase benefits which do not fall to be valued in a manner which involves making estimates of the value of benefits, then that cash equivalent or that portion shall be calculated and verified in such manner as may be approved in particular cases by the trustees of the scheme and in accordance with methods consistent with the requirements of Chapter IV of Part IV of the 1993 Act.”

10. Under Section 181 of the 1993 Act "money purchase benefits" are defined as meaning:

“… benefits the rate or amount of which is calculated by reference to a payment or payments made by the member or by any other person in respect of the member …”

Background

11. In a letter to Mr Strasburger dated 26 March 1998, Gentia stated that the Scheme was to be wound up with effect from 30 April 1998.

12. Shortly before Mr Strasburger left Gentia in June 1998, his financial adviser was informed that the transfer value of his benefits in the Scheme was £12,165.  Mr Strasburger complained about the low value, as the total amount of contributions paid into the Scheme on his behalf had been substantially higher.

13. Mr Strasburger believes that his benefits have been reduced and that this is in contravention of a statement in the Scheme’s explanatory booklet that:

“The Employer reserves the right to alter the Scheme at any time but not so as to reduce the benefits already earned”

14. On 18 November 1998, Scottish Mutual provided Mr Strasburger with a statement of benefits which showed a “Member’s Guaranteed Pension” of £5,354.64 payable at age 65 and a transfer value of £12,450.  A premium history showed that the total contributions paid on his behalf to the Scheme had been £21,439.60.  In a covering letter Scottish Mutual stated that:

“With reference to your query as to whether the full amount of premiums would be available in your Transfer Value please note that as a declining scheme, the group guarantees were removed from the Planning Sciences scheme prior to the date of termination.  As such, the fully proportionate paid up benefit is not available for the tranches of benefit where less than four years premiums have been paid.”

15. Scottish Mutual has stated that:

“None of the Trust Deed and Rules, the policy nor the explanatory booklet mention the “guarantee” that the transfer value will not be less that [sic] the total premiums paid.  This is because it is part of the transfer value basis and can be varied from time to time.  It has never been our practice to allow a “guarantee” on the termination of a scheme and this is stated in all of our marketing literature.

In December 1995 we wrote to the Independent Financial advisers to notify them that the “guarantee” had been withdrawn because the scheme was in the process of winding down prior to termination.  We pointed out that the trustees should make this known to the members.  [My office was provided with a copy of the relevant letter]

The current “guarantee” and the guarantee which applied when the scheme commenced in 1986, shown in our marketing literature for an ongoing scheme is that the transfer value will not be less than the member’s contributions (Enclosure 1 (c) and 1 (d)).   Mr Strasburger’s transfer value is more than his own contributions and therefore in excess of this amount had the scheme been ongoing rather than terminated.

Mr Strasburger points out that the explanatory booklet states that “The employer reserves the right to alter the Scheme at any time but not so as to reduce the benefits already earned”.  Mr Strasburger’s basic benefits have been reduced in proportion to the premiums paid from a term of 32 years.  Existing bonuses continue to attach to his benefits and the benefits will continue to participate in profits in the future.  He has the option of leaving his benefits with Scottish Mutual in paid-up form under an individual contract and does not need to take the transfer value.”

and that:

“The transfer values quoted are on a general basis set by the Actuary for this type of contract as being equivalent value to the benefits secured under the scheme, taking account of expenses and the position of the other with profits policyholders.”

16. The basis of the Scheme was that contributions were used to secure with-profits pension (that is amounts of pension which would earn future bonuses) from tables in the Master Policy.  There was no pool of assets specifically attributable to any one member.  Calculating the value of Mr Strasburger’s benefits was done by rolling up the accrued basic pension and bonuses secured by the contributions paid up to the maturity date to adjust for future bonuses and then back to the current date, the basic benefit plus adjusted bonuses is then valued, or ‘bought back’, using the premium rates at the date of the calculation, adjusted to be net of expenses and allowing for a 5% cutback.  The total value of the Master Policy would be the sum of the value of all the members’ benefits calculated in this way.  In Mr Strasburger’s case, the resulting sum was significantly less than the contributions that had been paid.

CONCLUSIONS

17. Mr Strasburger’s central concern is the amount of the transfer value.  A transfer value is a payment to be made from a pension scheme to another arrangement in lieu of benefits which have accrued to the member, to enable the receiving arrangement to provide alternative benefits.  In specified circumstances, the member has a statutory right to a transfer value, described in the legislation as a “cash equivalent”.

The Rules of the Scheme
18. Transfer values are dealt with in the Rules by Rule 14 (A) (1) (see paragraph 7 above).  It provides for a transfer value to be paid where a member joins a new employer’s pension scheme, but only if that scheme provides similar retirement benefits.  This Rule predated a major change which was introduced by the Social Security Act 1985 (and is now contained in the 1993 Act).  The change related to the transfer of the accrued rights of members of occupational pension schemes leaving pensionable service on or after 1 January 1986 and who were given a right to transfer the cash equivalent of the value of their accrued pension rights to a wider range of approvable schemes or arrangements.  

The Statutory Right

19. Mr Strasburger therefore acquired a statutory right on the termination of the Scheme under Section 94 of the 1993 Act (see paragraph 8 above) to a cash equivalent as a transfer payment.  

20. The 1996 Regulations (see paragraph 9 above) provide for the manner of the calculation.  

21. Mr Strasburger’s benefits were held by the Master Policy and the benefits were the amounts bought by the contributions paid by Gentia to the Scheme on his behalf (including his own contributions).  Mr Strasburger’s benefits are, therefore, “money purchase benefits”.  Thus Regulation 7(5) applies, unless his benefits “fall to be valued in a manner which involves making estimates of the value of benefits”.  This is not a provision which is easy to interpret but, plainly, in Mr Strasburger’s case the value of his benefits does not need to be estimated in the valuing process.  The value can be determined precisely as his share of the Master Policy.

22. As a result, Regulation 7(5) applies and the cash equivalent must be “calculated and verified in such manner as may be approved in particular cases by the trustees of the scheme and in accordance with methods consistent with the requirements of Chapter IV of Part IV of the 1993 Act.”

23. Scottish Mutual informed the Gentia’s financial advisers in 1995 that transfer values would no longer have a special guarantee attaching to them.  To this extent, then, Gentia as Trustee, was or should have been aware of the basis of the calculation and can be assumed to have approved it.  It seems to me that as Trustee, Gentia had no choice but to approve a method of calculation which gave Mr Strasburger his share of the Master Policy as valued by Scottish Mutual.  

24. Mr Strasburger reasonably looks at the contributions paid in as forming a pot of money set aside for him.  In a more modern pension arrangement that might well be the case.  However, what is actually set aside for him in the Scheme is a share of an investment in the With-Profits Sub Fund of Scottish Mutual.  Whilst it is understandably hard for Mr Strasburger to see why the transfer value is so much less than the contributions paid in, it is not maladministration for Scottish Mutual to offer a transfer value which reflects the fact that the Scheme is not going to run as envisaged.  The value of the Master Policy for all members is the sum of the transfer values calculated by Scottish Mutual.  A proper share of this is Mr Strasburger’s own transfer value.  Mr Strasburger does not have a right to a transfer value directly related to the contributions paid.

25. Scottish Mutual has provided details of its method of calculating a transfer value for Mr Strasburger and I am satisfied that the basis of this calculation is in accordance with Scottish Mutual’s standard method of providing transfer values for its with-profits policyholders.  

26. I do not uphold Mr Strasburger’s complaint.
DAVID LAVERICK

Pensions Ombudsman

11 September 2003
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