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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr G H Coleman

Scheme
:
Local Government Pension Scheme

Respondents
:
Caerphilly County Borough Council (Caerphilly Council), which now encompasses what was Islwyn Borough Council (Islwyn Council) 


:
Torfaen County Borough Council (Torfaen Council)

THE COMPLAINT (dated 18 September 2000)
 AUTONUM 
Mr Coleman alleges that he has suffered injustice, involving financial loss, as a result of maladministration on the part of the Respondents in that his retirement pension from the Scheme was incorrectly calculated in 1984.  

RELEVANT FACTS

 AUTONUM 
The Scheme is a statutory, contributory, contracted-out, final salary arrangement managed by Torfaen Council, which provides an administration service for the various participating employers.  The Scheme is operated in accordance with regulations which, at the time of Mr Coleman’s retirement in 1984, were The Local Government Pension Scheme Regulations 1974 (the Regulations).  

 AUTONUM 
On his retirement from the post of transport manager for Islwyn Council, Mr Coleman had completed 46 years of local government service.  Being a member of the Scheme, he was granted an annual pension, in accordance with the Regulations, based on his pensionable earnings (Remuneration as defined in the Regulations) at that time and the pensionable service which he had completed.

 AUTONUM 
In 1998, during the course of a former colleague’s appeal against the exclusion of his annual car allowance from his Remuneration, Mr Coleman learned that home telephone rental allowances paid by Islwyn Council were considered to fall within that definition.  Since Mr Coleman had also had his home telephone rental paid by Islwyn Council during the last ten years of his employment, he wrote to Torfaen Council, on 26 June 2000, requesting that he have his Scheme pension recalculated to take into account the 1984 value of his annual telephone rental of £17.00.  In the same letter, Mr Coleman also advised Torfaen Council that he had just become aware of the fact that his annual membership fee to the Chartered Institute of Transport, which had also been paid by Islwyn Council during his employment, qualified as Remuneration and asked that this, too, be taken into account in recalculating his Scheme pension.  

 AUTONUM 
In response to Mr Coleman’s request, Torfaen Council wrote to him, on 10 July 2000, pointing out that telephone rental allowances were not Remuneration but reimbursement of expenses.  Torfaen Council held a similar view in respect of subscriptions to professional bodies, and therefore refused to recalculate Mr Coleman’s Scheme pension.  Despite this rejection, Mr Coleman wrote a second, and more detailed letter, to Torfaen Council, on 10 August 2000, but his request was again rejected.

CONCLUSIONS

 AUTONUM 
When Mr Coleman made his first contact with my office, his complaint was considered to be out of time.  However, after further investigation and consideration, it was accepted that Mr Coleman did not realise that his Scheme pension might have been incorrectly calculated, through the exclusion of his telephone rental allowance from his Remuneration, until his colleague’s appeal was determined in 1998.  Similarly, it was accepted that Mr Coleman did not know that professional fees had been excluded from his Remuneration until he had completed his own research in 2000.  
 AUTONUM 
In Torfaen Council’s response to my office of 15 February 2001, which was endorsed by Caerphilly Council on 21 February 2001, the following reasons were given as to why Mr Coleman’s telephone rental and professional fees had been excluded from his Remuneration:

“1.
When Mr Coleman retired on 29 February 1984 he had completed more than 44 years service.  According to his file at no time had he ever queried why pension contributions had not been deducted from his salary in respect of the…telephone allowance or professional fees.

2. Had he done so my response would have been to reject the claim on the basis that such payments were re-imbursements of expenses (copy of relevant definition of pensionable remuneration enclosed)

3. As you are probably aware the Local Government Pension Scheme is a statutory scheme where the rules are governed by the DETR [Department for the Environment, Transport and the Regions].  At the time of Mr Coleman’s retirement any appeal had to be made to the DETR within a reasonable period (copy of relevant regulation attached).”

 AUTONUM 
It is apparent to me that, despite being aware of the definition of ‘Remuneration’, Torfaen Council failed to understand its meaning, viz:

“… all the salary, wages, fees, poundage and other payments paid or made to an employee as such for his own use [my emphasis] and the money value of any apartments, rations or other allowances in kind appertaining to his employment.”

 AUTONUM 
At the time of his retirement, Mr Coleman had enjoyed rent-free use of his home telephone for ten years.  However, he has readily admitted that he rarely conducted Islwyn Council business from home and, in any event, was paid additionally a fixed quarterly allowance to cover such an eventuality.  He accepts that this allowance was purely a reimbursement of expenses and therefore not pensionable.   Contrary to the understanding of the Regulations by both Torfaen Council and Caerphilly Council, the payment of Mr Coleman’s telephone rental costs was clearly a payment “for his own use” and therefore falls within the definition of Remuneration.  Accordingly, I uphold this aspect of Mr Coleman’s complaint.

 AUTONUM 
As holder of the post of transport manager it was appropriate for Mr Coleman’s annual fee, as a Fellow of the Chartered Institute of Transport, to be paid by Islwyn Borough Council.  Moreover, the possession of such a professional qualification resulted, among other things, in the holder receiving a higher salary than would otherwise be the case, thereby enjoying a correspondingly greater pension from the Scheme.  In my view, the fee paid in respect of Mr Coleman was clearly not for his own use but in order for him to maintain membership of the Chartered Institute of Transport.  I therefore accept Torfaen Council’s contention that payment of Mr Coleman’s annual professional fee was a reimbursement of his expenses and do not, therefore, uphold this aspect of his complaint.

DIRECTIONS

 AUTONUM 
Normally, and subject to Mr Coleman being willing to pay the appropriate arrears of contributions, I would direct that, within 28 days of the date of this Determination, Torfaen Council:

(a) recalculates, or arranges to have recalculated, Mr Coleman’s Scheme pension, as at 1 March 1984, by the addition of £17.00 to his Remuneration as at that date;

(b) arranges for this recalculated pension, together with any appropriate increases awarded since 1 March 1984, to become payable with effect from 1 August 2001; and

(c) pays arrears of the difference between Mr Coleman’s present Scheme pension and his recalculated Scheme pension from 1 March 1984 to 31 July 2001, plus simple interest from the due date of each instalment of such arrears to the actual date of payment, interest being calculated on a daily basis at the base rate for the time being quoted by the reference banks.

 AUTONUM 
Mr Coleman’s arrears of Scheme contributions would be required to be paid with effect from 1974, the year he first started to enjoy the benefit of having his annual telephone rental paid by Islwyn Borough Council.  To this would be added simple interest, from the due date of each monthly contribution to 29 February 1984, interest being calculated on a daily basis at the base rate for the time being quoted by the reference banks.

 AUTONUM 
However, the gross amount of Mr Coleman’s additional pension in 1984 would have been only £8.50 per annum, with a corresponding cash sum of £25.50.  My office has estimated that the current gross accumulated value of this lost benefit is probably in the region of £275 and the total additional gross contributions which Mr Coleman would have been required to make to the Scheme, over the last ten years of his service, would have been in the region of £14.00.  In view of these very modest amounts, and the complexity of calculating both the arrears of pension and arrears of contributions, I make the following alternative direction.  Within 28 days of the date of this Determination, Torfaen Council shall pay to Mr Coleman the sum of £200 in recognition of his net loss of Scheme pension brought about by the £17.00 shortfall in his Remuneration at 29 February 1984.

DR JULIAN FARRAND

Pensions Ombudsman

5 July 2001 
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