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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr A J Bonner

New Scheme
:
The GEC 1972 Plan (GEC Plan)

Old Scheme
:
The English Electric General Pension and Life Assurance Plan (EEG Plan)

Respondent
:
Stanhope Pension Trust Limited (the Trustee)

THE COMPLAINT (dated 22 November 2001) 

 AUTONUM 
Mr Bonner made the following complaint to me:


Abolition of deduction

(i) A deduction, abolished in 1992 for members entitled to deferred benefits calculated under Basis 1, had the effect of increasing their benefits.  But no increase was given to those members whose benefits were calculated under Basis 2 or Basis 3.  Mr Bonner contends such an increase should have been given to him - his benefits were calculated under Basis 3.

Scheme increases

(ii) Mr Bonner disputes the total number of years (but not amount) that GEC Plan increases were granted (when the salary restriction was £12,000) in respect of his transferred benefits from the EEG Plan to the GEC Plan.  His earnings exceeded £12,000 for the year ending 1991 and he asserts that, in accordance with the transfer documentation, increases should have applied for that year.  He asserts that he should also have been given increases for year ended 1998.

Spouse’s pension

(iii) A member-provided spouse’s pension (ie derived from member contributions made to the EEG Plan) should, he asserts, have also been included in his retirement benefits in respect of service from 1969 to 1976.

Equal treatment

(iv) Mr Bonner complained that female members’ benefits, transferred from the EEG Plan to the GEC Plan, were substantially increased but that male members did not receive similar increases.  Furthermore, he contends that benefits in the GEC Plan may not have been equalised.  Mr Bonner believes he should receive equal treatment.

MATERIAL FACTS & SUBMISSIONS

Abolition of deduction
 AUTONUM 
Mr Bonner has pensionable service in the EEG Plan from 5 February 1962 to 31 December 1976.  Membership in respect of the GEC Plan was effective from 1 January 1977.  Mr Bonner became a deferred member in the GEC Plan on 5 April 1998 and is currently in receipt of his pension.

 AUTONUM 
The GEC Plan booklet dated 1973 provides three bases upon which benefits under the Plan are payable-

“If you retire at age 65 you will be entitled to an immediate pension.   The yearly amount of the pension will be the greatest of three amounts:-

Basis 1 [finally salary defined benefits i.e. relates to final salary and pensionable service]

Basis 2 one-third of your total contributions to the Plan

Basis 3 fifteen per cent of your total contributions with credited interest.”

The amount of benefits under the Bases has since changed but the principle remains.

 AUTONUM 
I set out below what was explained to Mr Bonner by the Trustee in various correspondence.  

 AUTONUM 
The calculations of pensions for transferring members under Basis 2 and Basis 3 was carried out from the actual transfer date.  

 AUTONUM 
The calculation under Basis 1 was made by reference to service from 1 April 1973.  This was done so as to put members of schemes with salary and service related benefits in the position they would have been under Basis 1 had the Trustee been able to offer membership to the GEC Plan on 1 April 1973.  Basis 1 pensions are calculated by reference to pensionable service and bear no direct relationship to the amount of contributions paid by members (or employers).

 AUTONUM 
But because benefits from member contributions under the EEG Plan were secured with a policy with The Prudential Assurance Company Limited there was double counting for the period from 1 April 1973 to 31 December 1976.  If Mr Bonner had been a member of the GEC Plan during that period, the Basis 1 calculation would have required a contribution from him towards the costs of GEC Plan benefits.  Mr Bonner’s contributions during that period secured benefits outside the EEG Plan, which were retained after transfer.  

 AUTONUM 
Accordingly, a deduction was made to offset this double counting “Appendix II deduction” (named after its location in the announcement about transfer of benefits).

 AUTONUM 
In 1992 it was decided to rationalise the pensions transferred to the GEC Plan.  Former members of the EEG Plan had their pensions formula replaced by standard GEC Plan deferred pensions - changing the basis of calculation.  Various benefits improvements were granted to the members.  The Appendix II deduction which had been applied to the Basis 1 formula was abolished.  This resulted in an increase to benefits for Basis 1 members.

 AUTONUM 
The Trustee submits that there is no obligation on it to give increases across the board.  Further, in the case of Mr Bonner, when he retired in 1998 on a Basis 3 pension, a calculation carried out at the time, showed that the Basis 3 pension was better than the Basis 1 pension originally projected for him whether or not the Appendix II deduction had been applied.

Scheme increases

 AUTONUM 
A announcement dated 1 July 1976 was sent to members of the EEG Plan (the Circular).  It states that the company-provided pension emerging from the GEC Plan would be similar to the EEG Plan pension (as modified by the Circular).  Regardless of whether members continued in the EEG Plan or transferred (including their benefits) to the GEC Plan, EEG Plan benefits would be increased as follows:

“3.
Other improvements and changes
(a)
Future pensioners

During retirement, Company-provided pension will increase on each 1st May by 2 1/2% provided the Retail Price Index rises by not less than 2 1/2 % per annum and provided the pension was in payment on the previous 1st November.  

(b)
Earnings Limits

At present benefits provided both by the Company and member contributions are related to basic salary restricted to £3000 per annum.  … Company provided pension for both past and future service which is limited by salary restriction, will be increased by 2 ½ % for each year from the date the salary restriction first applied until the date of leaving service …”

 AUTONUM 
The EEG Plan booklet states that 

“‘Pensionable Salary’ is your annual salary rounded off to the nearest £5 and for any year of membership commencing on 1st January is calculated on the salary you were receiving on the preceding 1st October.  Pensionable salary is limited to a maximum of £3,000.  For hourly-rated members pensionable salary is fixed by the Company and, in 1972 and until further notice is £900.” 

 AUTONUM 
A benefit statement for Mr Bonner as at 1 June 1990 states that his pensionable earnings are £11,569.  A statement as at 5 April 1991 states that his pensionable earnings are £12,608.  I have assumed, on the balance of probabilities, that as at 1 January 1991 Mr Bonner’s pensionable earnings were £12,000 or more.

 AUTONUM 
The Trustee submits that increases are applied with respect to 1 May each year, commencing in the year after the earnings restriction of £12,000 per annum was achieved.  Mr Bonner’s earnings first reached £12,000 in 1990/1991 so the first relevant increase was at 1 May 1992.  He left service on 5 April 1998, hence the last relevant increase was applied on 1 May 1997.  Thus there were six such increases.  The date 1 May is mentioned in paragraph 3(a) of the Circular and applies to the salary restriction described in paragraph 3(b).  All GEC Plan increases are applied at 1 May in any year.

Spouse’s pension

 AUTONUM 
In an announcement dated December 1972, the Trustee announced that as from 1 January 1973 the Trustee would change the basis of member-provided pensions under the EEG Plan.  Before 1973, members’ contributions were applied to provide a pension guaranteed in money terms by The Prudential Assurance Company Limited.  To try and obtain maximum return, commensurate with security, the Trustee agreed with Prudential to replace the existing policy with a new policy directly participating in the profits of the Prudential.

 AUTONUM 
The Circular sets out the transfer terms to the GEC Plan.  It states

“(b)
Member-provided pension
All member contributions previously paid while a member of the EEG Plan, will be transferred to the Selected Benefit Scheme (SBS) to emerge as retirement credits.”

 AUTONUM 
The Circular states that the SBS was designed to enable employees to provide, at their own expense, additional retirement and lump sum death benefits to those available under the GEC Plan or the EEG Plan.  The GEC Plan booklet describes SBS as a scheme to allow members to make alternative or additional provision for themselves and their dependants.  The GEC Plan rules also reflect this.  

 AUTONUM 
The Trustee submits that Mr Bonner did not elect to take a higher spouse’s pension and so the benefits of the SBS were applied to his benefits.  This appears to be supported by the documentation.

 AUTONUM 
In September 2000 the Trustee advised that it would be prepared to consider reducing Mr Bonner’s own pension retrospectively in order to set up an additional spouse’s pension, if Mr Bonner wished to reconsider his decision.

Equal Treatment

 AUTONUM 
The GEC Plan’s consolidated rules and its booklet dated March 1973 state that the retirement age for all members is 65.  The Trustee submits that the retirement age under the GEC Plan has always been 65 for both men and women.

 AUTONUM 
In a letter dated 2 February 1998 the pensions manager on behalf of the Trustee in correspondence with a third party stated

“On conversion, the new Plan deferred pensions were determined by taking account of the expectation of future pay increases (for all members where earnings had not reached the pre-conversion earnings limit of £12,000 pa) and, in the case of females, by taking into account of the fact that, prior to conversion, they could have taken an unreduced pension from age 60, whereas a male would have had a pension reduced by 10% for retirement at that age.  This was done in order to comply with our stated intention that ‘… in no case will entitlements be reduced’…”

 AUTONUM 
The Trustee submits that, in 1977 when the transfers between the EEG Plan and the GEC Plan took effect, an NRD of 60 was continued but further accrual to 65 was permitted.  In 1992, the benefits within the two schemes were fully merged to provide standard deferred pensions within the GEC Plan in place of EEG Plan entitlements and females generally received higher uplifts than males in relation to these pre-1977 benefits to reflect their entitlement to normal retirement age at 60.  

CONCLUSIONS

Abolition of deduction

 AUTONUM 
On the evidence before me, having regard to the documentation, and the facts and circumstances of the case, I do not find that there is any obligation on the Trustee to make uniform increases, nor am I satisfied that the Trustee acted improperly.  In any event it appears that Mr Bonner suffered no injustice.  Accordingly, I do not uphold this part of Mr Bonner’s complaint.

Scheme increases

 AUTONUM 
The Circular provides that increases apply from the date the salary restriction (ie in this case £12,000) first applied (to the date of leaving service) and annual salary is that as at 1 January.  I consider that references in the documentation to other increases from 1 May are not relevant.  There is no provision in the documentation that increases may only be granted in respect of complete years.  

 AUTONUM 
I find that the total number of years in which increases are applicable to Mr Bonner comprise seven plus 3 months and 5 days - the year ending 1 January 1992 to and including 1 January 1998 together with increases for the period from 1 January 1998 to 5 April 1998.  Accordingly, I uphold this part of Mr Bonner’s complaint and make the direction below.

 AUTONUM 
The Independent Trustee, in response to my preliminary conclusions, submitted that the underpin calculation was not an entitlement (although it did not take issue with the concept of making increases).  I consider that I do not need to determine this point.  An announcement dated 9 September 1998 to members stated that benefits would be calculated on the formula that existed prior to April 1992 and, where that formula provides a higher pension than would be provided following the changes in April 1992, the member’s pension would be increased to the extent of the difference.  Such a comparison calculation of Mr Bonner’s benefits was carried out.  I consider that his complaint goes to whether the calculation was calculated correctly (not to entitlement).  

Spouse’s pension

 AUTONUM 
Having regard to the documentation, I do not find that Mr Bonner was automatically entitled to a spouse’s pension in respect of his contributions from 1969 to 1976 which were transferred to the SBS.  The documentation is clear that if Mr Bonner wished to provide a higher spouse’s pensions to that provided for under the GEC Plan he should have made an election to this effect.  Accordingly, I do not uphold this part of Mr Bonner’s complaint.

Equal treatment

 AUTONUM 
I have first considered the benefits accrued under the GEC Plan (which is contracted-in) for service from 1977.  I find that there has been no breach of the equalisation requirements as they relate to Mr Bonner’s pension benefits on the basis that men and women had the same normal retirement age.

 AUTONUM 
I have next considered the augmentation of benefits given to female members in respect of benefits accrued in the EEG Plan for service prior to 1977.  As the equalisation requirements apply to benefits accrued on and after 1990 there is no equalisation issue that requires consideration.  Finally, assuming that the change to female benefits was an augmentation to increase benefits rather than simply putting them in the same position but for the standardisation of their pensions, I am not satisfied, on the evidence before me and on the facts and the circumstances of the case, that the Trustee acted improperly.  

 AUTONUM 
In light of my findings above, I do not uphold this part of Mr Bonner’s complaint.

DIRECTION

 AUTONUM 
I direct that the Trustee shall, within twenty one days of the date of this Determination, have regard to my findings at paragraph 25 above, and recalculate a benefit comparison calculation of Mr Bonner’s pension benefits in accordance with its announcement dated 9 September 1998.  If this results in an increase to Mr Bonner’s benefits, the Trustee shall immediately pay him any increase together with simple interest from his retirement date as described in regulation 6 (payment on late paid benefits) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996.  

DR JULIAN FARRAND

Pensions Ombudsman

16 August 2001
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