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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr N Porter

Scheme
:
Local Government Pension Scheme

Respondent
:
Leicestershire County Council (the Council)

Regulations
:
The Local Government Pension Scheme Regulations 1997 (as amended)

THE COMPLAINT (dated 27 October 2000)
 AUTONUM 
Mr Porter alleged injustice resulting from maladministration by the Council because his application for an ill-health retirement pension (IHP) was wrongfully refused.  He alleged that the medical advice on which the Council relied did not take account of most recent opinion regarding the prognosis for his illness, and that the Regulations are discriminatory because they do not cater properly for claimants with long-term illnesses.

MATERIAL FACTS

 AUTONUM 
Mr Porter was diagnosed as suffering from chronic fatigue syndrome (referred to by him as ME).  I have been shown an extensive file of medical reports on Mr Porter and other opinions regarding the prognosis for this illness.  I shall give only very brief details in this Determination.  

 AUTONUM 
On 19 April 1998, at the age of 40, Mr Porter commenced a period of sick leave and he did not return to work.  On 13 December 1999 his employment with the Council was terminated because he was considered no longer capable of carrying out his duties on grounds of his ill-health.

 AUTONUM 
Approximately one year before his employment ended, the Council referred Mr Porter’s case to Dr Smeeton, an Occupational Health Physician.  Dr Smeeton sought advice from Mr Porter’s general practitioner and, later, from Dr Wiselka, a consultant specialist to whom Mr Porter had been referred.  He also examined Mr Porter on three occasions.  Dr Smeeton informed the Council on 1 December 1999 that:


“My perspective of the condition is one that can anticipate resolution anything up to 4 to 5 years after the onset of the condition.  I am therefore unable to regard Mr Porter’s condition as permanent.”

 AUTONUM 
In the meantime, the Council had referred Mr Porter to Dr Calvert, another Consultant Occupational Health Physician, for the purposes of determining whether or not he might be eligible for IHP from the Scheme.  In a letter to the Council, dated 30 November 1999, Dr Calvert said:


“Having seen this man and taken into account all of the information that is currently available there is, in my opinion, insufficient objective evidence to substantiate that this man is permanently suffering from ill health.”

 AUTONUM 
In view of this opinion, the Council declined Mr Porter’s application for IHP.  Mr Porter appealed against this decision under the Scheme’s Internal Dispute Resolution (IDR) procedure.  The Appointed Person for the purposes of an appeal at stage 1 of the IDR procedure was Mr Morgan, the Council’s Head of Legal Services.  Mr Porter contended that the Occupational Health Specialists (particularly Dr Calvert) were not specialists in ME and that their conclusions did not take account of most recent medical opinion regarding the prognosis for ME sufferers.  The Appointed Person approached Dr Calvert again, asking him to complete a Certificate of Permanent Disablement (as required under the Regulations), backdated to 30 November 1999.  Dr Calvert certified:


“I have decided that Mr Neil Porter

i) is suffering from Chronic Fatigue Syndrome

ii) and he is disabled from performing his job role as Buyer

iii) and in my opinion the disablement is not likely to be permanent until age 65.”

Mr Porter’s appeal was then not upheld at stage 1 of the IDR procedure.  Very detailed reasons were given for this decision, covering a wide range of subjects including the relevant medical evidence.  The Appointed Person found that, despite Mr Porter’s objections, Dr Calvert held the relevant qualification required under the Regulations.  

 AUTONUM 
Mr Porter appealed again at stage 2 of IDR, which involved an investigation by the Department of the Environment, Transport and Regions (DETR).  He now submitted a thick file of documents which he said indicated that, if the medical examiners had taken account of most recent opinion, they would not have been able to conclude that his condition was not likely to be permanent.  He also complained that the Regulations discriminated against members with chronic conditions, because the authorities could adopt a “wait and see” approach rather than be forced to decide at the outset that a medical condition might prove to be permanent, thus triggering entitlement to IHP.  The level of IHP is higher when retiring from active employment and Mr Porter said that, consequently, any decision to “wait and see”, rather than award IHP at once, acted to the detriment of the applicant.

 AUTONUM 
The Secretary of State’s decision was that Mr Porter’s appeal should not be upheld at stage 2 of IDR.  Having reviewed all the medical evidence, he concluded that the fresh evidence now submitted by Dr Porter did not materially alter the facts of the case.  It was felt that, to the extent that any of the doctors had been prepared to offer a specific opinion regarding the likely duration of his illness, there was some general agreement between the specialists who had examined Mr Porter that his illness might persist for about four or five years.  However, this fell far short of establishing permanence over the remaining 23 years until his normal retirement date.  Furthermore, the Secretary of State took the view that the Regulations require that the likelihood of permanent incapacity must be positively demonstrated and it is not enough, as Mr Porter appeared to believe, that the medical evidence does not demonstrate conclusively that he will recover.  Finally, his complaint that the Regulations were discriminatory could not be considered because it was the duty of the Secretary of State to interpret the Regulations as they stand.   

The provisions of the Regulations 
 AUTONUM 
Scheme Regulation 27(1) states:

“Where a member leaves local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant”

 AUTONUM 
Regulation 27(5) states:

“In paragraph (1) – “comparable employment” means employment in which, when compared with the member’s employment –

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

 AUTONUM 
Regulation 97(2) states:

“Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him”.

 AUTONUM 
Regulation 97(9) provides that:

“Before making a decision as to whether a member may be entitled under regulation 27 on the ground of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body.”

CONCLUSIONS

 AUTONUM 
It is my opinion that the crux of Mr Porter’s complaint is his belief that the Regulations are discriminatory.  He appears to require that the Regulations be overridden (or amended) or, failing this (in which case the other part of his complaint applies), that his IHP application should be given the benefit of the doubt, and an IHP awarded to him.   

 AUTONUM 
I am unable to consider complaints about the content of the Regulations.  Amendments to the Regulations are a matter for Parliament.  Therefore, my involvement is limited to deciding whether or not Mr Porter’s IHP application was properly considered in terms of the existing Regulations.   

 AUTONUM 
I will therefore consider whether the Council’s decision in December 1999 - confirmed by the Appointed Person on appeal - to refuse Mr Porter’s IHP application was reasonable, or whether it was perverse and should be remitted for fresh consideration.  Regulation 97(2) (see paragraph 11) makes it clear that this is a decision for the employer to make.  

 AUTONUM 
When it reached its decision in December 1999 to refuse Mr Porter’s IHP application, the Council had not obtained the required certificate, from an independent registered medical practitioner who is qualified in occupational health medicine, giving his opinion on whether or not Mr Porter was permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body.  Technically, that was maladministration, although the Council might, reasonably, have deduced from Dr Calvert’s letter (see paragraph 5) that Dr Calvert would certify that Mr Porter was not permanently incapacitated.  The possibility of any injustice resulting from this technical maladministration was removed when the Appointed Person did obtain this certificate from Dr Calvert and Dr Calvert did certify that, in his opinion, “the disablement is not likely to be permanent until age 65”  

 AUTONUM 
Mr Porter has not disputed the Council’s statement that Dr Calvert holds the necessary qualifications to enable him to complete the Certificate of Permanent Disablement, as required under the Regulations, although he questions the competence of Dr Calvert to form an opinion in his case.  I am not persuaded that there is sufficient reason for me to agree with Mr Porter.  It is certainly not possible for to me to find that Dr Calvert’s decision was wrong, and to substitute a different decision of my own.  It is accepted by all the parties that there is conflicting or, at least, inconsistent medical opinion regarding ME.  I shall not refer to this in any detail, except to say that it has been considered previously in great depth at both stage 1 and stage 2 of the IDR procedure. 

 AUTONUM 
I find that the Council was entitled to rely on the opinion of Dr Calvert, the occupational health specialist it appointed for the specific purpose of determining Mr Porter’s entitlement to IHP.  In Re McClorry (Court of Appeal, 3 September 1998, unreported), Auld LJ approved an earlier decision by Jowitt J: that, to qualify for an ill-health retirement pension under the Scheme, the relevant incapacity must be present on the date of cessation of employment, and that this is the date at which the test of incapacity must be applied.  Because the Council was not in possession of 

“a certificate from an independent registered medical practitioner who is qualified in occupational health medicine [that] in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body”,

the Council could not, properly, decide that Mr Porter was entitled to IHP under Scheme Regulation 27 at the date his employment came to an end. I find, therefore, that the Council’s decision to reject Mr Porter’s IHP application was reached without maladministration.

 AUTONUM 
I do not uphold this complaint.

DR JULIAN FARRAND

Pensions Ombudsman

23 May 2001
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