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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

First Complainant
:

Mrs B A Barnes

Other Complainants
:

Miss C D Crane, Mrs J Drew, Miss L C Haigh, Mrs B M Hubert, Mrs E J King, Miss E G Page, Mrs L P Reynolds, Ms M P Rowlinson,

Mrs A A Spicer, Mrs C Wright 

Scheme
:

Cummins UK Pension Plan

Respondents
:
1.
Cummins Engine Company Limited (Cummins)



2.
The trustees of the Scheme (the Trustees)

PGI


PGI Manufacturing Limited 

THE COMPLAINTS (dated 29 November, 30 November and 1 December 2000)
 AUTONUM 
Mrs Barnes alleged maladministration by the Respondents; in particular, that they denied that she had a right to retire early at age 60 and take an unreduced pension.  She said that, as a result of this alleged maladministration, she has suffered injustice because her pension entitlement has been wrongfully reduced.

 AUTONUM 
The Other Complainants made similar complaints, namely that the Respondents had refused to acknowledge earlier undertakings allegedly given to them regarding their right to receive enhanced benefits on early retirement, and asked my predecessor to consider their complaints in association with Mrs Barnes’s.  

MATERIAL FACTS

General background

 AUTONUM 
Mrs Barnes worked for Anglo Nordic Power Group (ANPG), a division of FLS Group, until 1991, when ANPG was subject to a management buy-out and the new company Power Group International Limited was formed.  Her employer then became PGI.  Before the buy-out, she was a member of the FLS Aerospace Pension Scheme (the FLS Scheme) which had absorbed the Anglo Nordic pension arrangements in September 1991.

 AUTONUM 
The PGI Group Pension Scheme (the PGI Scheme) was set up to provide the same benefits as applied under the FLS Scheme.  Mrs Barnes joined the PGI Scheme on 1 April 1992.  On or about this date, a bulk transfer of benefits from the FLS Scheme into the PGI Scheme was effected, including Mrs Barnes’s benefits.

 AUTONUM 
When making her complaint to my predecessor, Mrs Barnes said:

“In 1991 when Power Group International bought out [ANPG], myself and 10 other ladies [the Other Complainants] were informed by the chairman/trustee, G Fox, that the trustees had made a verbal “understanding” that if I, and any of the other named ladies wished to retire at the age of 60 the company/trustees had agreed that this would be possible, and that I/we would be able to retire at 60 on a fully accrued pension and without actuarial reduction.  To us in layman’s terms it meant that we could retire at 60 and receive a pension as though we had worked until 65, with no loss or reduced pension for the 5 years up to 65.”

 AUTONUM 
She said that this alleged understanding was not written into the rules of the PGI Scheme on the advice of the trustees’ pension advisers.  Mrs Barnes said that she had requested repeatedly that the alleged understanding should be minuted by the PGI trustees, and it was eventually recorded in minutes of a meeting in May 1997.  She considered it important that there should be a written record, “to avoid any future problems which may arise”, because PGI had been taken over by Cummins in October 1994.

 AUTONUM 
In 1999 the PGI Scheme was subsumed within the Scheme.  Towards the end of 1999 Mrs Spicer was provided with an early retirement quotation.  No account was taken of the alleged “understanding” that an unreduced pension would be available from age 60.  Mrs Spicer asked Mrs Barnes, who was her on-site pensions representative, to assist her.  The Respondents said that various meetings and telephone conversations then took place in an attempt to ascertain the precise nature of the understanding the female members had perceived that they had been given.  

 AUTONUM 
After taking legal advice, the Trustees and Cummins concluded that it was not clear that any obligation or right had arisen in the PGI Scheme.  Any such obligation or right would have transferred to the Scheme.  The disputed benefits would amount to augmentation, which required the consent of Cummins.  Cummins was unwilling to give consent, principally because it had been advised that this might be considered sex discriminatory, and the Scheme might be exposed to potential claims from male members.  As a secondary issue, Cummins had already indicated that it was unwilling to continue to absorb increased pension costs.  To award the disputed additional benefits could potentially jeopardise the security of benefits for other members.

 AUTONUM 
It is not disputed that the alleged understanding is not mentioned in the Scheme Rules or the members’ booklet, nor were Mrs Barnes and the Other Complainants given announcement letters describing its precise terms or even mentioning it in any way.  

Further details

 AUTONUM 
Normal retirement ages (NRA) under the FLS Scheme were “equalised” at 65 on 1 January 1991.  Female members, including Mrs Barnes and the Other Complainants, were entitled to have the part of their pension based on service to 31 December 1990 calculated as if their NRA was still 60.  In practice, this meant that no early retirement reduction factor would apply from age 60 to this part of the pension only.

 AUTONUM 
Mr Fox (see paragraph 5) was Managing Director of PGI and a former chairman of the trustees of the PGI Scheme.  On 1 April 1997, just before he left PGI’s employment on 4 April, he wrote to the trustees’ financial advisers and PGI Scheme administrators as follows:

“… I have on many occasions advised the Trustees that the group of ladies that were in the pension scheme at the time of the Group Management Buy Out in December 1992 [sic] had a special understanding within the Scheme.  As I will be leaving … I hope the Trustees will accept this explanation of events and continue to honour the commitments that were made.  During the MBO negotiations we identified that the Anglo Nordic Scheme was overfunded and we claimed some of the overfunding to compensate for the unknowns that could affect the future PGI scheme.  We did not know if Barber [a reference to a court case] would equalise male and female retirement dates to 65 or 63 or if the European Court would rule that the ladies would still retire at 60, as per the then current arrangement … it was agreed that the funds transferred would be sufficient to allow the ladies in the scheme at the time of signing the MBO, which was December 1992 [sic], would be allowed to retire at 60 without any reduction to their pension, even if the European Court ruled that both male and female should retire at 65.

I hope the Trustees will acknowledge this letter as confirmation of an agreement between the ladies listed [including Mrs Barnes] and the scheme and that with the approval of the Trustees at the time of their retirement between 60 and 65 years of age, they can take retirement without any reduction to their pension payments and that the PGI Scheme will honour that commitment.”

 AUTONUM 
Mr Fox’s letter was considered by the PGI Scheme trustees at a meeting on 7 May 1997 (see paragraph 6).  The minutes record that:

“Mr Fox’s letter dated 1 April 1997 was discussed, concerning the proposal on equalisation agreed for female members of the [FLS Scheme] attached to the [PGI Scheme] in 1992.  The Trustees agreed that this letter confirmed the previous understanding – that those female members of the [FLS Scheme] who had a Normal Retirement Age of 65 in that Scheme, would be allowed to retire at age 60 from the [PGI Scheme] without actuarial reduction for early payment, subject to the discretion of the Trustees when that retirement took place.  The Trustees agreed that their own discretion would be exercised should any such retirement take place whilst they remained as Trustees, and noted the expectation that future Trustees would also exercise their discretion in the same manner.”

 AUTONUM 
On 25 April 2000 Ms Moore (Secretary to the Board of Trustees) wrote to Mrs Barnes as follows:

“Tony Satterthwaite contacted Geoff Fox to see if he could better establish what Geoff’s intention had been when he wrote to the trustees in April 1997.  Geoff recalled the situation and confirmed that although he had taken no legal advice at the time the intent had been to provide the eleven ladies with the pension accrued to date of retirement but that no actuarial reduction was to be applied in respect of any of the benefit where retirement occurred between 60 and 65 i.e. they were to be treated as if they still “effectively” had a normal retirement age of 60.  The intent was that granting of such benefit would be at the trustees discretion and that this would be dependent on the appropriate funding level of the scheme at the time the retirement(s) took place.”

 AUTONUM 
Following discussions with Mrs Barnes and others, Ms Moore wrote to Mr Fox on 21 July 2000.  She asked him if his letter of 1 April 1997 was intended merely to reflect the understanding that these female members had an NRA of 60 in respect of pre-January 1991 service (see paragraph 10) or did it indicate a commitment to the named individuals to provide enhanced benefits?  Ms Moore then put to Mr Fox three possible benefit scenarios which, according to the stated assumptions about the hypothetical member, might give rise to pensions at age 60 in the range £5,910.67 pa to £8,333.34 pa.  Which of these scenarios did he feel most closely matched what had been agreed?

 AUTONUM 
Mr Fox replied on 3 August 2000, stating that the basis giving the highest result reflected what had been agreed (this would involve granting prospective service to age 65 as well as not applying an early retirement reduction factor).  He believed that Cummins should have been made aware of this by a Trustee who had been involved in the discussions preceding the merging of the PGI Scheme into the Scheme.  

 AUTONUM 
Ms Moore then discussed the matter with Mr Fox and wrote to him again on 16 August.  Apparently, Mr Fox had conceded that, probably:

(a) granting service to age 65 and making no actuarial reduction would only apply if the member remained in employment until age 60;

(b) members electing to retire before age 60 would have their benefits calculated in accordance with the Scheme Rules;

(c) in the case of members retiring before age 60 at the request of Cummins (e.g. on redundancy), Cummins and the Trustees should “view the case sympathetically and determine an appropriate (but enhanced) early retirement pension.”;

Ms Moore asked him to confirm this.

 AUTONUM 
Mr Fox replied on 18 August, stating:

“I have now had more time to think about [this].  If any of the ladies on their own volition and without any pressure from the company decided to retire before the age 60 then I believe that the Trustees of the PGI Pension Scheme would have taken the decision that the pension should be paid in accordance with the rules.  I am very concerned however with your second eventuality that being the ladies are retired early because of redundancy.  As I explained … I have first hand experience of the Cummins attitude towards its employees and it could be that Cummins would make each lady redundant just before their 60th birthday just to prevent them becoming eligible for the possible enhanced pension.  I believe there has to be some safe guard written into the arrangements to prevent such an event.  I don’t believe it sufficient just to leave it to the Trustees … when the decision for redundancy is made by the company … redundancy of any of the employees was not an option we considered.”

Matters raised in the response to the complaint

 AUTONUM 
When she replied to Mrs Barnes’s complaint on behalf of both Respondents, Ms Moore pointed out that there was correspondence on her file dating from 1994 which indicated that, with regard to “due diligence” checks being carried out following the acquisition of PGI by Cummins, Mr Fox had stated that:

(a) no special arrangements had been offered to any employees who were involved in the bulk transfer from the FLS Scheme in 1992;

(b) the employees who transferred from the FLS Scheme in 1992 are subject to the same benefit basis as members joining later.

 AUTONUM 
The Trustees’ legal advisers considered that the grant of an unreduced pension, before any of the female members reached age 60, requires the consent of Cummins.  Even if this advice were to be wrong, the Trustees considered that they had a duty to consider carefully the implications of any exercise of a discretion on the Scheme funding, on Cummins, and on the other members.

 AUTONUM 
For its part, Cummins considered, after taking legal advice, that the provision of the requested augmentations might contravene sex discrimination laws, and might leave the Trustees open to claims from male members who were in the FLS Scheme.  As far as it was aware, the scheme had never augmented a member’s benefits by providing projected service (see paragraph 15).  In any event, Cummins was unwilling at present to incur the additional costs which would result from an award of augmentation, bearing in mind the present state of the Scheme funding.

 AUTONUM 
On 12 September 2000 the Trustee Board met and decided that the benefits at age 60 for Mrs Barnes and the Other Complainants should be calculated in accordance with the basis which applied under the FLS Scheme, namely:

(a) benefits accruing in respect of pensionable service before 31 December 1990 would be based on an NRA of 60 (ie without reduction for early payment);

(b) benefits accruing in respect of pensionable service after 1 January 1991 would be reduced by an actuarial factor for payment five years early.  

CONCLUSIONS

 AUTONUM 
It does not seem to be in dispute that some form of oral undertaking was given by Mr Fox to Mrs Barnes and to the Other Complainants.  However, all that is known about the nature of this undertaking is summarised in the above material facts.  

 AUTONUM 
Even if the undertaking had been more fully and formally documented, it appears that this would have been of little material assistance to them because, according to Mr Fox, the granting of the disputed additional benefits was to be at the discretion of the Scheme’s trustees.  

 AUTONUM 
The Trustees carried out extensive investigations in an attempt to ascertain the nature of the perceived understanding.  Based on the facts known to them, their decision not to award additional benefits to Mrs Barnes and the Other Complainants was not a decision which no reasonable decision maker could have reached, and so it is not a decision which I would seek to overturn.  I see no evidence that improper factors were taken into account, or that there was any failure to take account of some proper factor.

 AUTONUM 
It is also not possible for me to require Cummins to provide the additional funding necessary to cover the cost of the disputed, discretionary benefits.

 AUTONUM 
Although Mrs Barnes feels that she has been the victim of maladministration, that is not my view and I do not uphold her complaint against either Respondent.

 AUTONUM 
In view of this conclusion I also do not uphold the complaints from the Other Complainants.

DAVID LAVERICK

Pensions Ombudsman

15 February 2002
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