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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M Gungah

Scheme
:
NHS Injury Benefits Scheme

Respondent
:
Department of Health (the Department) 

THE COMPLAINT (dated 10 October 2000)
 AUTONUM 
Mr Gungah alleged injustice, including financial loss, as well as distress, disappointment and inconvenience, as a result of maladministration by the Department, in failing to accept that injuries he suffered at work led to depression and should have resulted in the payment of a higher level of injury benefit.  Mr Gungah also complained of bias on the part of staff at the NHS Executive (which is part of the Department), failure on the part of independent consultants in psychiatry and orthopaedics to carry out proper examinations and consequently to provide fair and unbiased reports and failure on the part of the Department’s medical advisers to provide the independent consultants with full medical/psychiatric background information.   

 AUTONUM 
The complaint has been brought, apparently in error, against a Mr M C Henry, but I have assumed the complaint to be against Mr Heron, an employee in the Human Resources Directorate of the NHS Executive and a member of the Senior Civil Service, who gave a final Determination of Mr Gungah’s complaint on behalf of the Secretary of State for Health.  As any organisation is responsible for the actions of its employees and as the NHS Executive is part of the Department I have taken the complaint to have been brought against the Department.

 AUTONUM 
Mr Gungah suffered two separate injuries at work, on 27 July 1989 and 29 October 1991, and first applied to the NHS Pensions Agency (the Agency) for an Injury Benefit under the Scheme in April 1993.  Correspondence concerning this application has continued to date and, on receipt of Mr Gungah’s complaint, my office decided to accept the complaint for investigation only to the extent that it related to matters occurring since 16 March 1997 (three years before OPAS, the pensions advisory service, first heard from Mr Gungah).  

MATERIAL FACTS

 AUTONUM 
Mr Gungah worked as a psychiatric nurse in various hospitals in the National Health Service from 26 July 1970 until 10 February 1993, when he retired from Brookwood Hospital.  His claim for an enhanced ill-health early retirement pension by reason of chronic depression and secondary intermittent alcohol abuse was accepted and an index-linked pension of £5,975 pa was paid from 11 February 1993, with a lump sum retiring allowance of £17,264.  

 AUTONUM 
In April 1993 Mr Gungah applied to the Agency for an Injury Benefit under the Scheme, claiming that he had sustained injuries on two separate occasions whilst on duty at Brookwood Hospital.  The first injury was to Mr Gungah’s right shoulder and the second was to his right arm and shoulder.  

 AUTONUM 
In July 1993 the Agency’s medical advisers considered all the available evidence and concluded that the medical evidence did not support Mr Gungah’s claim.  Mr Gungah appealed against the decision, claiming that the depression from which he was suffering was caused by his inability to work due to his shoulder injury.  In reconsidering the evidence, the Agency’s medical advisers concluded that Mr Gungah had a long history of depression, pre-dating the shoulder injury, and that, therefore, it could not be accepted that the injury was the cause of the depression.  

 AUTONUM 
Mr Gungah produced further evidence, including a letter dated 15 February 1994 from Dr Kidd, a Consultant Psychiatrist who had treated him.  Mr Gungah had been a patient of Dr Kidd since April 1992.  Mr Gungah had taken an overdose of tablets in June 1984 when his wife left him, but had quickly recovered.  He was seen again in June 1985, when he was again anxious because of his marriage, and was next seen in December 1991 by the Drug & Alcohol Team as an outpatient, and did well under their auspices.  Depression was first mentioned as a diagnosis in mid-1991, Dr Kidd said, when Mr Gungah was treated by Dr Andrews with a brief course of antidepressants.  The cause of this depressive episode was not mentioned.  

 AUTONUM 
Mr Gungah’s claim was reconsidered and the Agency’s medical adviser concluded that the advice previously given should be reversed.  There was now sufficient evidence to show that the depression was a pre-existing condition and, although not primarily caused by Mr Gungah’s NHS employment, it might have been aggravated by the shoulder injury.  Mr Gungah would now be assessed for Permanent Injury Benefit in respect of the work-related injury to his shoulder and would be medically examined.  The examination was carried out by a Dr Mellor and revealed, among other things, that Mr Gungah had a substantial impairment as far as exposure to stress was involved.  Dr Mellor concluded that, once Mr Gungah’s condition had stabilised, clerical work would be suitable for him.  

 AUTONUM 
Following the examination, Mr Gungah was informed that it had been decided that his earning ability had been reduced by between 11% and 25% because of his injury.  The permanent reduction in his earning ability in relation to his NHS service and his final year’s pensionable pay was assessed as 45%.  This guaranteed him an income of at least £6,704.36 pa but, as his income easily exceeded this figure, no allowance was payable under the Scheme.  He was, however, entitled to a lump sum of £1,862.32 and this amount was paid.   

 AUTONUM 
It was explained to Mr Gungah that the assessment had been made considering the shoulder injury only, no account having been taken of his depressive illness, because it pre-dated the shoulder injury and was unconnected to his NHS employment.  Mr Gungah continued to maintain that his loss of earning ability should be reassessed to take account of his depressive illness, producing a copy of Dr Kidd’s letter of 15 February 1994 in support of his contention.  

 AUTONUM 
Mr Gungah had been divorced in 1985, but remarried in 1995.

 AUTONUM 
The Agency pointed out to Mr Gungah that, at the time of his retirement on ill-health grounds, Dr Kidd had completed a medical report giving the diagnosis as chronic depression and secondary alcohol abuse.  No mention had been made by Dr Kidd of the shoulder injury being a factor in Mr Gungah’s depression.  Dr Kidd had confirmed a long history of psychiatric problems and depression going back to 1984.    

 AUTONUM 
In January 1996 the Agency told Mr Gungah that his former employers had advised of an increase in his earnings figure used in its calculations.  This had led to an increase in the level of guaranteed income.  His current income was still above the guaranteed figure, but an additional lump sum of £127.50 was due to him.  

 AUTONUM 
Mr Gungah asked for his case to be reviewed and the Agency wrote to him on 26 March 1996.  Mr Gungah had stated in 1995 that “the injury in 1991 aggravated the depression”, which must, therefore, have been an existing condition and could not have been attributable to his duties in the NHS.  Mr Gungah had also stated that the injury sustained in 1989 had given him no problems until he had the further injury in 1991, so there could be no link to the earlier injury.  Whilst looking at the pay rates for the suggested types of alternative employment compared with his NHS income, however, it had been found that the reduction should have more properly been set in the 26% to 50% range, rather than in the 11% to 25% range previously notified.  Mr Gungah said he would consider the matter closed if the 51% to 70% band were to be used.  The increase in banding had led to an increase in Mr Gungah’s guaranteed income to £9,551.14 pa but, as his total income already exceeded this figure, no allowance was payable under the Scheme.  Mr Gungah was, however, paid an additional lump sum of £1,989.82.

 AUTONUM 
In September 1996 the Agency received a psychiatric report from Dr Andrews, which Mr Gungah had asked Dr Andrews to write in support of his claim for additional benefits.  Dr Andrews confirmed that he had counselled Mr Gungah for depression in May 1991, and expressed the opinion that in early 1991 Mr Gungah had experienced a particularly difficult time domestically.  He was said to be having problems with his ex-wife, who was thought to be suffering from mental illness and who was preventing Mr Gungah from seeing his children.  Dr Andrews made reference to Mr Gungah’s accident at work in October 1991, expressing the opinion that, following the accident, Mr Gungah became very concerned about his future employment prospects, as he was no longer able to lift properly and had apparently started drinking and suffering from depression.  After four sessions of treatment, Dr Andrews had referred Mr Gungah for specialist treatment for alcoholic counselling.  Dr Andrews concluded that, when he had last seen Mr Gungah in September 1996, although his depression was much better than in 1991, he considered that Mr Gungah still had residual features of the illness.  Dr Andrews’s report was referred to the Agency’s medical advisers, who decided that Mr Gungah’s psychiatric condition could not influence the rate at which his reduction in earning ability had been set.  

 AUTONUM 
In March 1997 Mr Gungah contacted the Department, asking the Secretary of State to formally determine his claim for a higher rate of injury benefit, on the basis of a worsening of his psychiatric condition due to the effects of an injury to his arm and shoulder.  Mr Gungah confirmed that he was willing to be examined by an independent specialist.  

 AUTONUM 
In September 1997 the Department wrote to Dr Andrews.  He was asked, specifically, if, in May 1991, prior to the accident in October 1991, there had been any evidence of depression or a tendency to abuse alcohol.  He was further asked if he had prescribed any additional treatment other than counselling and whether or not, in his opinion, the accident in October 1991 had affected Mr Gungah’s psychological health.  Dr Andrews was also asked if, in his opinion, Mr Gungah was suffering from some form of psychological condition before the accident in 1991 and, if so, whether the condition was aggravated by the accident.  If so, was it, in his opinion, treatable or permanent and affecting his ability to work?  

 AUTONUM 
Dr Andrews advised that, in May 1991, Mr Gungah’s wife had developed a psychotic breakdown and Mr Gungah found it difficult to get her to obtain professional help.  Life became very difficult for him and he began drinking heavily.  Over a period of time Mr Gungah had entered into a state of clinical depression.  He suffered from depression and secondary alcohol abuse between May and August 1991, although medication helped, and the accident in October 1991 had an effect on his psychological health.  Dr Andrews then referred him to Dr Kidd.  It was evident that Mr Gungah had made a recovery in August 1991, but had relapsed following the shoulder injury.  Although the depression was still being treated actively Mr Gungah still showed residual symptoms, which were still persistent.  

 AUTONUM 
The Department did not initially obtain clarification from Dr Andrews as to whether or not the pre-existing condition of depression and secondary intermittent alcohol abuse had been permanently aggravated by the arm and shoulder injuries sustained by Mr Gungah during his normal NHS duties, so wrote to him again on 1 December 1997.  Dr Andrews advised, on 18 December 1997, that Mr Gungah had not updated himself in nursing practice and had virtually become unemployable.  “Looking at it from the point of view of his health”, Dr Andrews said, “it is unfortunate to note that he has lost his confidence and in my view has a permanent disability.”  Dr Andrews had copied his report to Dr Kidd for his observations, but no response had been received from Dr Kidd.  Despite this report from Dr Andrews, a copy of which was not originally sent to my office, it was decided to commission a report from a totally independent specialist, who would be asked specifically to address the question of permanency.  Mr Gungah agreed to the examination, which was carried out by Dr Lucas.  

 AUTONUM 
Dr Lucas was asked, specifically, if, in his opinion, there had been evidence of depression or of a tendency to abuse alcohol before the accident in October 1991 and, if so, whether this was aggravated by the accident; if it was, whether the condition was treatable, or instead was to be regarded as permanent, affecting Mr Gungah’s ability to work.  Dr Lucas was also asked to comment on the arm and shoulder injuries, by ascertaining if they remained a problem or had been resolved.  Finally, he was asked specifically for his opinion as to whether the aggravation of the depression, which Mr Gungah had claimed was caused by the arm and shoulder injuries, was likely to be permanent.  

 AUTONUM 
Dr Lucas, in his report, expressed the opinion that depression and alcohol abuse had preceded the 1991 accident and that the injury from the accident had aggravated the pre-existing psychiatric morbidity.  Dr Lucas stated specifically that the chronic depression was aggravated by alcohol abuse and expressed the opinion that, if Mr Gungah was motivated to address his condition by the intervention of a comprehensive psychotherapeutic/psychotropic programme of treatment, considerable improvement might well be achieved.  To assume that Mr Gungah was permanently incapable of working without such intervention was premature.  Dr Lucas concluded by strongly recommending that the opinion of an orthopaedic specialist should be sought to address the problem of the shoulder injury.  

 AUTONUM 
Mr Gungah was sent a copy of Dr Lucas’s report and stated that Dr Lucas was obsessed with alcohol abuse, concentrating on that subject only.  He also complained that Dr Lucas had not been informed of the medication he was receiving.  Mr Gungah agreed, reluctantly, to be examined by an orthopaedic specialist, Mr Briggs.  It took three months for this examination to be arranged.  Mr Briggs was asked, among other things, whether the shoulder injury was still a problem, and whether the disability, if any, was compatible with working in a clerical capacity.  He expressed the opinion that Mr Gungah should be able to work in a clerical capacity without too much difficulty.  He said he could find very little wrong with Mr Gungah’s right shoulder and could not explain the severe pain Mr Gungah complained of.  He did not consider that the injuries sustained were responsible for the pain Mr Gungah was said to be experiencing and could not support an increase in Mr Gungah’s reduced earning ability to a level greater than 50%.  Mr Gungah considered that Mr Briggs’s report had no bearing on his case and also that Mr Briggs had not been given a copy of Dr Lucas’s report.  He thought Mr Briggs’s report biased and unfair.  The Department’s lawyers considered that Mr Briggs, being an orthopaedic specialist asked to comment on Mr Gungah’s shoulder injury, did not need Dr Lucas’s report.  Dr Lucas was then advised of the level of Mr Gungah’s medication, but he confirmed that his opinion was unchanged.  

 AUTONUM 
Mr Heron then gave his Determination on behalf of the Secretary of State.  He found that there were no grounds for revising the rate of injury allowance applicable to Mr Gungah.  

 AUTONUM 
Mr Gungah then wrote to OPAS, but OPAS could not assist him, so he brought his complaint to my office.  Mr Heron responded on behalf of the Department, but his response brought up no new points.  

CONCLUSIONS

 AUTONUM 
Although Mr Gungah’s dispute with the Department had been going on since 1993 he did not contact OPAS until the first half of 2000.  I cannot, therefore, properly consider any events occurring earlier than three years before he contacted OPAS, as these earlier events are out of time.  I can, however, consider Dr Andrews’s responses to the Department’s letters sent in September and December 1997, Dr Lucas’s and Mr Briggs’s examinations of Mr Gungah and subsequent reports, and Mr Gungah’s reaction to these reports, and Mr Heron’s Determination on behalf of the Secretary of State.  

 AUTONUM 
Dr Andrews’s response to the Department, following the medical examination in September 1997 (see paragraph 18), clearly indicates that Mr Gungah was suffering from depression in 1991 before his accident in October of that year.  Dr Andrews’s letter of 18 December 1997 to the Department, however, stated that, in his view, Mr Gungah had a permanent disability.  It is surprising that, following receipt of this report, a further report was commissioned from Dr Lucas.  The Department was, however, entitled to obtain further medical evidence, and I note that Dr Andrews’s letter of 18 December 1997 was one of the many letters considered by Mr Heron when he gave his Determination on behalf of the Secretary of State.  Dr Lucas gave the same opinion as Dr Andrews had given in September 1997 and stated that, to assume that Mr Gungah was permanently incapable of working, without the intervention of a comprehensive psychotherapeutic/psychotropic programme of treatment, was premature.  The failure by the Department to advise Dr Lucas before the examination of the level of medication Mr Gungah had been receiving might be deemed maladministration, but I do not consider that Mr Gungah thereby suffered any quantifiable injustice.  Dr Lucas later confirmed that this information did not cause him to change his opinion.

 AUTONUM 
Mr Briggs expressed the opinion that Mr Gungah should be able to work in a clerical capacity without too much difficulty and did not support an increase in Mr Gungah’s reduced earning ability to a level greater than 50%.  I accept the view of the Department’s lawyers that Mr Briggs, being an orthopaedic specialist asked to comment on Mr Gungah’s shoulder injury, did not need to see a copy of Dr Lucas’s report and that the failure by the Department to provide him with a copy does not constitute maladministration.  

 AUTONUM 
Mr Heron’s Determination on behalf of the Secretary of State was comprehensive and found no grounds for revising the rate of injury allowance applicable to Mr Gungah.  

 AUTONUM 
I do not consider, on the basis of the evidence put before me, that Dr Lucas and Mr Briggs failed to carry out proper examinations of Mr Gungah, or that their reports were unfair to Mr Gungah or biased against him.  Mr Gungah might have disagreed with the findings, but this does not mean that the reports were biased against him.  Nor have I found any evidence of bias on the part of other employees of the NHS Executive in their dealings with Mr Gungah.  

 AUTONUM 
I do not accept that the Department was guilty of maladministration in failing to accept that the injuries Mr Gungah suffered at work led to depression and should have resulted in the payment of a higher level of injury benefit.  Originally Mr Gungah’s claim was turned down but, following an examination by Dr Mellor, it was decided that his earning ability had been reduced by between 11% and 25% because of his injury.  This was later changed to a reduction of between 26% and 50%.  A psychiatric report from Dr Andrews was then received in September 1996, and he was consulted again in September 1997.  Following this consultation, medical examinations were then carried out by Dr Lucas and Mr Briggs and their reports were considered before the Determination was issued by Mr Heron.

 AUTONUM 
It follows that I cannot justifiably uphold any part of Mr Gungah’s complaint and, this being the case, that an award to him in respect of the distress, disappointment and inconvenience he considers he has suffered would not be appropriate.

DR JULIAN FARRAND

Pensions Ombudsman

11 June 2001
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