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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr S Conchie

Scheme
:
The Principal Civil Service Pension Scheme (PSCPS)

Employer
:
The Home Office

Managers
:
Civil Service Pensions (CSP)

THE COMPLAINT (dated 2 January 2001)
 AUTONUM 
Mr Conchie has complained of injustice as a consequence of maladministration on the part of the Home Office and CSP in that they did not consider his claim for an injury benefit under Section 11 of the PCSPS Rules properly.

MATERIAL FACTS
 AUTONUM 
Mr Conchie was employed by the Home Office as a Prison Officer.  On 6 January 1998 Mr Conchie went on sick leave because of problems with his right knee.  Around the middle of 1998 he applied for an extension to his paid sick leave, citing an injury to his knee which had occurred in October 1993.  He was granted an extension of 182 days.  On 9 August 1998 he went on to half pay and the Home Office granted him an injury award under Rule 11.6(iii) (paragraph 7) to cover his period of sick leave from 6 January 1998 to 8 November 1998, amounting to £1,936.01 pa.  Mr Conchie returned to work on 8 November 1998.

 AUTONUM 
Whilst Mr Conchie had been on sick leave, the Home Office had contacted BMI Health Services (BMI), its occupational health advisers.  BMI were asked to advise whether Mr Conchie would be able to “resume regular and effective service”.  BMI responded on 15 January 1999 confirming that they had received a report from Mr Conchie’s GP, Dr Gupta.  Dr Gupta had confirmed that Mr Conchie had first visited him regarding problems with his knee on 23 March 1993 and had claimed that he had been kicked in his right knee by a prisoner whilst on duty.  This is supported by an accident report dated 29 March 1993.  Mr Conchie had also been taken to the local Accident and Emergency unit on 2 October 1993 following a fall.  He was thought to have a sprained knee.  Dr Gupta had referred Mr Conchie to an orthopaedic specialist for his knee in 1994.  Mr Conchie was assessed on 10 May 1994 and referred for ligament reconstruction on 13 September 1995.  He received further surgery on 6 January 1998, when it was discovered that he had signs of arthritis in the knee.  He had a further operation to reconstruct the ligament on 5 June 1998.  BMI noted that Dr Gupta was pessimistic about the outcome and they suggested a consultation would be helpful.

 AUTONUM 
The first consultation was arranged for 17 February 1999 but Mr Conchie was unable to attend.  A second application for an extension to sick leave was refused in July 1999.  Mr Conchie appealed against this decision.  Mr Conchie finally attended a consultation with BMI on 23 August 1999.  CPS have stated that BMI reported on 25 August 1999 explaining that they had a fresh report from Mr Conchie’s GP but were still waiting for a report from his consultant.  They apparently advised that Mr Conchie had said that his consultant’s advice was that his knee condition would not improve and that, if the consultant’s report confirmed this they would support ill-health retirement.

 AUTONUM 
On 9 September Mr Conchie applied for a Section 11 award in respect of his knee problem, to take effect from 26 August 1999 when his sick pay had been reduced to pension rate.  On 20 October 1999 the Home Office authorised an award under Scheme Rule 11.6(iii), amounting to £11,986.62 pa, from 26 August 1999.

 AUTONUM 
In October 1999 the Home Office offered Mr Conchie ill-health early retirement as a result of osteoarthritis in his right knee.  Mr Conchie accepted this offer on 15 October 1999 and also indicated that he would like to be considered for a conditional award under Section 11 to come into payment from the date of his retirement.  On 1 November 1999 the Home Office wrote to BMI asking them to complete an ill-health retirement certificate.  BMI replied that they were still waiting for a report from Mr Conchie’s consultant.  They were, however, prepared to sign the ill-health retirement certificate on the basis of the GP’s report and their own consultation with Mr Conchie.  The Home Office wrote to Mr Conchie on 1 November 1999 confirming his retirement from 1 December 1999.

 AUTONUM 
CSP have stated that “On 27 April they [BMI] provided HO with a substantive reply based on the notes made by the Medical Adviser during Mr Conchie’s consultation in August 1999 and a letter from his orthopaedic specialist dated 1 December 1999.  This said that Mr Conchie had taken sick leave in November 1992 and March 1993 due to problems with his knee.  As these absences took place before October 1993, they cast doubt on when the injury arose.  BMI said for this reason, they did not support Mr Conchie’s application for a Section 11 award.”

 AUTONUM 
The Home Office wrote to Mr Conchie on 15 May 2000 


“I am writing to inform you that our medical advisers have not been able to support your claim for a section 11 award.


In reaching their decision BMI Health Services took into account all the available evidence surrounding your knee injury which was:


•
The notes from Dr Shepherd further to your assessment.


•
A letter from your Orthopaedic Specialist.


•
The Accident Report Form dated 2 October 1993.


•
Sick Absence Record from 1 November 1992 ongoing.


Having reviewed all the evidence available, there is no doubt that by 1995 you have had a significant knee problem that required knee surgery therefore, BMI had considerable doubt as to when this injury arose.

It was confirmed that there was one accident report form relating to an injury which occurred in October 1993, yet it was apparent that you already had sickness absence related to knee ligament problems.  It was further noted that you seemed to have suffered knee problems from 1992 onwards and your problems seem to precede the accident in October 1993.

On the basis of this, it would appear that your medical retirement could neither solely nor directly be related to any specific incident that occurred as a result of your duty as a Prison Officer.”

 AUTONUM 
Mr Conchie was told that there were no set procedures for appealing against BMI’s decision but, if he could provide further evidence to support his claim, his case could be referred back to BMI.  Mr Conchie faxed two reports from Mr Montgomery, his consultant orthopaedic surgeon, to the Home Office and these were referred to BMI for consideration.

 AUTONUM 
In his letter dated 27 May 1999, Mr Montgomery noted a referral letter from Mr Conchie’s GP and that he had been seen on 10 May 1994, with an eight-month history of pain in his right knee following an accident at work.  He gave a history of the treatment Mr Conchie had received and concluded 

“From the story given to me by yourselves that this gentleman twisted his knee, it bent out of shape, he got severe pain and fairly immediate swelling, is exactly the history one would expect from an acute rupture of the anterior cruciate ligament.  It would appear likely that all of this gentleman’s major knee problems have stemmed from there, irrespective of any other minor problems he may have had in his knee previously.

It seems very likely, therefore, that this gentleman’s problem does stem from the accident on 2.10.93.”

 AUTONUM 
In his report dated 15 September 1999, Mr Montgomery reviewed Mr Conchie’s medical history and confirmed his opinion that it was the accident in October 1993 which caused the ligament to rupture and not the earlier accident.  BMI wrote to the Home Office on 29 May 2000, following the re-referral, confirming that a letter from Mr Montgomery dated 1 December 1999 had been seen before their earlier report.  They had reviewed the further letters from Mr Montgomery and felt that these did not change their view that it was not possible to link Mr Conchie’s medical retirement directly with the accident in October 1993.  This view was relayed to Mr Conchie on 1 June 2000.

 AUTONUM 
Mr Conchie wrote to the Home Office disagreeing with the decision and enquiring about the internal dispute resolution (IDR) procedure.  He sent a further letter from Mr Montgomery to the Home Office in July 2000, which again referred the case to BMI.  Mr Montgomery’s letter, dated 5 July 2000, stated 

“The answer to your specific question is that Mr Conchie stated on the 2nd October 1993 he slipped at work.  His knee was twisted and became very painful and swollen, and all his problems stemmed from there.  Certainly, the history of a twist, acute pain and swelling is very typical of an anterior cruciate ligament tear, and it is the trauma of the initial accident that also caused the later degenerate changes.



I think, therefore, there is quite likely to be a link between the two.”

 AUTONUM 
BMI wrote to the Home Office on 18 August 2000, confirming that they had read Mr Montgomery’s letter.  They reiterated their opinion that Mr Conchie’s knee problems predated the accident in October 1993.  They noted that Mr Montgomery had not mentioned the previous incidents of knee problems and related sickness absence and wondered if he was aware of them.  Mr Conchie was then informed by the Home Office that their Stage One decision under IDR was that no Section 11 award was payable.  He was referred to CSP for Stage Two.

 AUTONUM 
CSP referred the case to BMI again in September 2000 and received the same opinion, that Mr Conchie’s knee problems predated the accident in October 1993.

 AUTONUM 
Following CSP’s response to his complaint to my office, Mr Conchie supplied copies of the accident report form for 29 March 1993 and two letters from Mr J Sandeman, consultant orthopaedic surgeon, dated 27 May 1998 and 27 June 1998.  In his letter of 27 June 1998 Mr Sandeman notes 

“Mr Conchie according to his doctor’s notes had hurt his knee at football approximately in 1988.  From what I have seen in those notes there was no complaint requiring his doctor’s attention until 1993.  It is not likely that arthritic degenerative changes of any note were then present until the injuries of 1993 which have been symptomatic & progressive, & this acceleration of degenerative changes (accepting the probability of 2 accidents in 1993) would be from the descriptions of injuries be 30% in March & 70% in October.

I would estimate the injuries brought forward arthritic knee symptoms in a person who played football from age 55 to 25.”

 AUTONUM 
CSP have stated that they asked their medical adviser to review these letters.  The conclusion they reached was that Mr Sandeman did not appear to be aware of Mr Conchie’s knee problems prior to the accident in March 1993.  They still did not support an award under Section 11.

THE PCSPS RULES
 AUTONUM 
Rule 8.1 provides 

“The following benefits under this scheme will be paid at the discretion of the Minister, and nothing in the scheme will extend or be construed to extend to give any person an absolute right to them:


…


(vi)
injury benefits under section 11.”

 AUTONUM 
Rule 11.3 provides 

“Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom this section applies and 

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii) who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom this section applies; or

(iii) who contracts a disease …; or

(iv) who, having been recruited in the United Kingdom, is injured while in an area outside the United Kingdom …; or

(v) who, having been recruited in the United Kingdom, but as a result of having been employed outside the United Kingdom …

except that benefits will not be payable if said injury or disease, or aggravation, is wholly or mainly due to or is seriously aggravated by his own serious and culpable negligence or misconduct.”

CONCLUSIONS

 AUTONUM 
In deciding whether Mr Conchie qualified for the payment of an injury allowance, the Home Office and CSP are not exercising a discretionary power but deciding a question of fact and/or law.  If the answer is affirmative, he becomes entitled to be considered by the Minister for payment at his discretion.  Exercise of this discretion cannot, in my judgment, properly take account of the separate question of satisfaction of the qualifying conditions.  Further, a refusal to exercise the discretion based on a misconstruction or misapplication of these conditions would certainly constitute maladministration.  Similarly, it would not be a discretionary power to decide the basic factual question necessary before payment of death benefits and it would be maladministration to refuse payment on the ground that a dead person was alive.

 AUTONUM 
In Mr Conchie’s case, I have considered the process by which the Home Office and CSP reached their decision.  I do not propose to comment on the various medical opinions sought.  For present purposes, it is sufficient that I have seen some evidence to suggest that the Home Office or CSP asked the wrong questions.  It is apparent that they sought to establish whether Mr Conchie’s condition could be solely attributed to the nature of his duties or an incidental activity.  In this they had, in my judgment, misconstrued the Scheme rules.  The particular point of interpretation upon which I differ is that the word “solely” in Scheme rule 11.11(1) does not grammatically qualify “or arises from an activity reasonably incidental to the duty”.  CSP have suggested that I should consider the version of the Rules which was in force at the time Mr Conchie received his injury, ie 1993, rather than the later version. On this I disagree.  In my opinion, the version of the Rules appropriate to the consideration of Mr Conchie’s eligibility is the one in force at the time he was to be considered for the injury allowance, ie 1999.

 AUTONUM 
Further, the scope or purpose of a power is limited, not just by the terms on which it is conferred, but also by the requirement that it be exercised in good faith (see O’Neill v Phillips [1999] 1 WLR 1092 1100/1).  The decision regarding Mr Conchie’s eligibility rested with the Home Office not with BMI.  It is perfectly acceptable for the Home Office, and subsequently for CSP, to seek the advice of BMI but not to delegate the decision to them.  I appreciate that CSP have attempted to clarify their position by explaining that it was not intended that the word ‘decision’ be used in the context of the advice received from BMI referred to in their IDR determination.  In this situation, I am looking for some indication that the body charged with making the decision has considered the advice received, in the context of all the medical evidence, and come to their own decision rather than automatically accepting their medical adviser’s approach.  In this case, faced with obviously conflicting medical advice from their own advisers and those consulted by Mr Conchie, they chose to seek further opinions from BMI.  BMI were of the opinion that Mr Conchie’s current knee problems could be traced back to before he joined the Prison Service.  Mr Montgomery was of the opinion that they could be traced to the incident when Mr Conchie slipped and twisted his knee. Both BMI and Mr Montgomery can be considered suitably qualified to give a medical opinion on Mr Conchie’s condition.  In these circumstances, ie faced with such a divergence of medical opinion, it would have been more in keeping with the requirement to consider applications in good faith, if they had sought an opinion from a third independent medical adviser. The possible cost of doing so should not influence their actions.

 AUTONUM 
This is not to say that a third opinion necessarily need be sought in every case but, as CSP have said, each case should be treated on its merits.  CSP responded to my preliminary conclusions by asking why there should be maladministration if they “did not, as a matter of routine, seek the views of someone who knows less in the specialised context of applying the scheme rules than the people [they] pay to provide expert advice.”  There is no reason to think that an independent medical adviser equally capable of providing an appropriate medical opinion could not easily be found.  I stress ‘medical opinion’ here because, in my opinion, the responsibility for ‘applying the scheme rules’ lies with Home Office and CSP. Their failure to seek an independent opinion in this case amounts to maladministration on the part of the Home Office and CSP.  Mr Conchie suffered injustice inasmuch as his application was not considered properly, and for this reason I uphold his complaint against the Home Office and CSP.

DIRECTION

 AUTONUM 
It follows that I now direct that the Home Office and CSP shall reconsider Mr Conchie’s application for an award under Section 11, having first obtained suitably directed medical advice from an independent source.

DR JULIAN FARRAND

Pensions Ombudsman

22 May 2001
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