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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mrs B Bedborough

Scheme
:

Ferrero UK Pension and Assurance Scheme

Respondents
:
1.
Ferrero UK Ltd (Ferrero)



2.
The trustees of the Scheme (the Trustees)

THE COMPLAINT (dated 29 December 2000)
 AUTONUM 
Mrs Bedborough alleged injustice resulting from maladministration by the Respondents because she was placed into the wrong category of membership when she joined the Scheme.  She said that purported amendments to introduce new benefit categories were invalid and ineffective at that time.

MATERIAL FACTS

 AUTONUM 
The Scheme provided flat-rate pensions of two-thirds of final pensionable salary for executives and managers, and one half of final pensionable salary for other staff. Ferrero issued an announcement, dated 26 March 1986, to members and prospective members of the Scheme stating that, for members joining the Scheme on or after 1 April 1986, benefit accrual would be, respectively, 1/60th or 1/80th of final pensionable salary for each year of pensionable service.  Mrs Bedborough (who was not a member on 26 March 1986) said that she did not receive this announcement, but the Respondents said that correspondence from the company’s files indicated that everyone was given a copy.

 AUTONUM 
Mrs Bedborough joined the Scheme on 1 April 1986 and received annual benefits statements showing 80ths pension accrual until 1989, when she was transferred to the 60ths category.  In 1996 the 60ths basis was backdated to her date of joining, and this change was reflected in subsequent benefits statements.  New versions of the Scheme members’ booklet were issued in 1988 and 1997.   

 AUTONUM 
In July 1999 Mrs Bedborough made a complex series of complaints which included complaints about her pension accrual.  She said that she became eligible to join the pension scheme on 16 January 1986 but was not invited to join until 1 April that year.  She alleged that the decision to end the flat-rate accrual basis was designed to avoid the prospect of two women (including herself) qualifying for a two-thirds pension after only a relatively short period of membership.  She said that the other woman had joined Ferrero only twenty months before she had, but there was a “disproportionately huge difference” in their respective pension entitlements.

 AUTONUM 
Subsequently, at a meeting on 6 October 1999, she was shown a copy of the Resolution confirming the amendment of the Scheme conditions in accordance with the terms of the announcement dated 26 March 1986.  Although this had been signed by the Trustees on 27 March 1986, the signature of Ferrero, confirming its agreement to the changes, was dated 9 April 1987.  Mrs Bedborough then complained that this indicated that the purported changes could not have taken effect from 1 April 1986.

 AUTONUM 
The Respondents submitted, essentially, that the complaint was time-barred, because Mrs Bedborough had been informed on many occasions of the basis on which her pension was accruing.  Because she had paid contributions on the basis that her pension would accrue, initially, on an 80ths basis and, subsequently, on a 60ths basis, she was estopped from claiming entitlement to the pre-1986 level of benefits.  On the merits of the case (see also paragraphs 2 and 3) the Respondents said that they had received legal advice that the 1986 amendments were enforceable.  Mrs Bedborough could not have had an expectation to a different scale of benefits when she joined the Scheme because she was given a copy of the announcement dated 26 March 1986 before she joined (although she denied this).  She had had many opportunities to raise her complaint earlier; for example, when a new booklet was issued, or when she received benefits statements, or when she was transferred to the 60ths category.  Clearly, Ferrero approved the changes.  The absence of a confirming signature until 1987 resulted from an oversight which was drawn to its attention by its solicitors.  If it did not approve of the changes, it could have taken that opportunity to limit or reverse them.

CONCLUSIONS

 AUTONUM 
I agree entirely with the submissions of the Respondents.  

 AUTONUM 
Even if Mrs Bedborough did not receive a copy of the announcement dated 26 March 1986, there were numerous subsequent notifications to her indicating that her benefits would be calculated either on an 80ths or on a 60ths basis.  Under regulations governing my jurisdiction, I may not normally investigate a complaint when the circumstances giving rise to it have been known to the complainant for more than three years before the complaint is made to me in writing.  I have discretion to waive that time limit if I can be persuaded that there are sufficient reasons why the complaint was not made earlier, but no sufficient reasons apply here and I shall not waive the time limit.

 AUTONUM 
Mrs Bedborough also complained that the amendments were ineffective when she joined the Scheme in April 1986, because Ferrero did not certify its approval until April 1987.  Consequently, she should have been placed into the category of membership with entitlement to a pension of half her final pensionable salary, because this was the only category of membership in existence on 1 April 1986 for which she qualified.  This complaint is in time, because she was not aware of this alleged deficiency in the documentation until October 1999.

 AUTONUM 
However, all parties have, since 1986, proceeded on the basis that Mrs Bedborough was entitled, initially, to a pension based on 80ths of her final pensionable salary and, since 1989 (with further improvement in 1996), to a pension based on 60ths of her final pensionable salary.  A similar situation was examined in Icarus (Hertford) Ltd v Driscoll [1990] PLR 1 when Aldous J concluded that the parties had proceeded for many years on the understanding that a particular rate of accrual applied and they could not now go back on that, nor would any injustice arise from holding them to the basis on which they had proceeded.  

 AUTONUM 
Therefore, I find that an estoppel by convention arises which makes it inequitable for Mrs Bedborough to be allowed to claim that the Scheme is not operated in accordance with the announcement dated 26 March 1986, and subsequent amendments.  I do not uphold this complaint.

 AUTONUM 
Even if an estoppel did not arise, I would not uphold this part of Mrs Bedborough’s complaint.  Although Mrs Bedborough says that she became eligible for the Scheme in January 1986, according to the Scheme Rules in force at that time she could not join until the next “entry date” which was 1 April 1986.  The announcement dated 26 March 1986, which informed the members and the prospective members of the changes, was produced on Ferrero’s headed notepaper, and commenced by stating :


“The Company wish to announce that with effect from 1 April 1986 …”


Consequently, it would be perverse for me to find that, on 1 April 1986, Ferrero had not approved the changes in question, and that the changes were therefore ineffective.   

DR JULIAN FARRAND

Pensions Ombudsman

1 June 2001
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