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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs Z P Abbitt

Scheme
:
Teachers’ Pension Scheme

Administrator
:
Capita Business Services Limited (Capita)

Employer 
:
Suffolk Local Education Authority (Authority)

THE COMPLAINT (dated 12 November 2000)
 AUTONUM 
Mrs Abbitt alleged injustice involving financial loss in consequence of maladministration by Capita in that she was led to believe that she was entitled to ill-health early retirement benefits from the Scheme.

MATERIAL FACTS

 AUTONUM 
Mrs Abbitt was awarded premature retirement benefits from the Scheme, on the grounds of redundancy or the efficient discharge of the employer’s functions, with effect from 30 October 1993. 

 AUTONUM 
On 1 January 1994, Mrs Abbitt obtained a new teaching post with the Authority and rejoined the Scheme.  Her pension in payment was not stopped as her new salary was below the minimum required for abatement.  

 AUTONUM 
Following a breakdown of health, the Authority suggested to Mrs Abbitt that, as it had been concluded that she could not return to her current job, she should apply for retirement on ill-health grounds.   On 20 July 1998, Mrs Abbitt completed an application form for ill-health early retirement from the Scheme.   

 AUTONUM 
In a letter to Mrs Abbitt dated 21 July 1998, which was accompanied by a form entitled “Application for Restoration of Pension on Cessation of Re-employment”, Capita stated the following: 

“Further to our recent telephone conversation.

Please find enclosed as promised the application form applicable for cessation of re-employment.

This form should be completed by you and your employer for the recalculation of your benefits.  Please do not be confused by the title of the form, it will not matter that your pension is still in payment.

I have also enclosed a PS67 detailing your pensionable service as shown on our records.

You will see that at 29 October 1993, you have a ‘break in service’.  As I explained earlier, when your benefits are re-calculated, there will be a calculation based on the Average salary up to the break in service, using the total service at retirement (this year).  Pensions Increase will be applied to the pension and lump sum, and the most beneficial benefits would be paid.  This calculation is known as a “hypothetical’ calculation.  

The Average Salary at 29.10.93 amounts to £24507.14.

This was calculated as follows:-

30.10.92-31.03.93 153 dys x £24366.00

01.04.93-29.10.93 212 dys x £24609.00

Total of the above divided by 365 gives Average salary.

Therefore, when you are calculating the Average salary at leaving service this time you will need to calculate in the same way.

The ‘Hypothetical calculation up to 31.03.98 gives the figures as below:-

Pension (basic) £6021.10

Lump Sum (basic) £18063.29

Pensions Increase would be applied to these amounts to help bring them up in line with inflation, the factor applicable is 1.1316.

This would increase the amounts to £6813.48 and £20,440.42 respectively.

Please bear in mind that the above calculations have been based on service only up to 31.03.98, and they will therefore increase with any additional service after that date.

If the ‘Hypothetical’ calculations were more beneficial than the pension and lump sum calculated up to the retirement date, these would be put into payment.

I hope that I have clarified the situation for you, …” 
 AUTONUM 
On 6 August 1998, Capita received Mrs Abbitt’s application for ill-health early retirement and, in a letter dated 7 September 1998, stated that her application for ill-health retirement benefits had been granted and that she should arrange for the earliest retirement date to be agreed with the Authority.  Capita added that when the necessary information was received from the Authority it would be in a position to calculate the award of benefits.

 AUTONUM 
In a letter to Mrs Abbitt dated 5 October 1998, Capita referred to a recent telephone conversation and confirmed that ill-health benefits could not be paid if an award of retirement benefits had already been made.  It apologised for the incorrect information contained in its letter of 7 September 1998, and stated that:

“... normally, upon cessation of re employment a fresh award of benefits are calculated.  This calculation is based on the average salary over the last 3 years of re employment and all the teachers service (including the service used in the original award).  This produces a revised pension rate and credit balance lump sum which becomes payable from the day after the re employment ceased.  However, in cases where the average salary upon which such benefits would be calculated is lower than that used in the original award a supplementary award would become payable.  This is so that the teacher is not disadvantaged by the period of re employment.

The supplementary award is a separate award (pension and lump sum) paid in addition to the original award.  The calculation is based on re employed service only and average salary over the last 3 years of re employment.  Supplementary awards are payable at normal retirement age (i.e. age 60), unless, the teacher is leaving their employment due to redundancy or efficient discharge of the employers functions and is granted premature retirement.  …

Based on the service and salary information held on our records your current average salary would be lower than the average upon which your original award was based.  As such if you currently left your re employment a supplementary award would become payable.  …” 

 AUTONUM 
On 16 October 1998, Mrs Abbitt complained to Capita that she had been given written confirmation of her entitlement to immediate ill-health benefits and requested that discretion should be applied to fulfil the promise made in its letter of 7 September 1998.  In her letter Mrs Abbitt stated that her only other source of information had been a Leaflet 198 entitled “Ill-health Benefits” and dated April 1997.  The following are extracts from the Part A, “Qualification and calculation of benefits” of Leaflet 198 provided by Mrs Abbitt with the parts underlined marked:

“How will my ill-health benefits be calculated?

Your annual pension and a lump sum will both be based on your reckonable service and average salary.  Reckonable service is the total of periods spent in pensionable employment, service bought in by paying for past or current added years and service transferred from another pension scheme.  Average salary is the highest amount of your contributable salary for any consecutive 365 days of reckonable service during the last three years of such service.

In most cases, if your breakdown in health occurs during pensionable employment, the benefits are calculated on an enhanced total of service.  Enhancement is granted if you have five years’ qualifying service and your application is made within six months of leaving pensionable employment.
How enhancement is calculated.
If you satisfy the five year qualifying period mentioned above, enhancement is calculated as shown in the following table.

If your actual reckonable service is …
the reckonable service we 

will use to work out your 

ill-health benefits is …

* 2 to 9 years 364 days
double your actual reckonable service, (but not more than if you taught until your were 65).  …”


* Marked with an X.

 AUTONUM 
Mrs Abbitt’s letter was treated by Capita as a formal complaint under Stage 1 of the Scheme’s Internal Dispute Resolution (IDR) procedure and, in a letter dated 26 January 1999, Capita stated that:

“Under the Teachers’ Pensions Regulations 1997, an application for ill health retirement benefits cannot be accepted if a person has previously been awarded retirement benefits on the grounds of redundancy or the efficient discharge of the employers functions.  However, as the medical evidence we have received indicates that you are permanently unfit for teaching, it has been exceptionally agreed that a supplementary award may be put into payment from your date of retirement rather than age 60.  This will be payable in addition to the premature retirement benefits you were previously awarded.”

 AUTONUM 
Mrs Abbitt was awarded a supplemental pension from the Scheme of £1,359.46.  This was put into payment with effect from 18 December 1998, the date after her resignation from her teaching post, together with a supplemental lump sum of £4,078.38.  Early payment of the supplemental pension was made possible by a change in the regulations of the Scheme.

 AUTONUM 
Mrs Abbitt has stated that:

· She had made numerous calls to Capita asking for advice and guidance.
· She had always quoted her reference number.  
· She had struggled to deal with the situation whilst experiencing the effects of a stroke.
· She was well below her full abilities to deal with the very complicated issue of pensions and, between this, and explaining to a myriad of different people each time she had contacted Capita, it is quite possible that misunderstandings might have occurred.

· Nevertheless she had made Capita fully aware of her situation and the letter of 21 July 1998, which contained the words “it will not matter that your pension is still in payment”, gave her confirmation of her entitlement to apply for ill-health benefits.

· Having completed the application form, the letter of 7 September 1998 was received and this was unambiguous in confirming her entitlement to both a pension and a lump sum on the grounds of illness.

· Confident in her entitlement, she had proceeded to take a number of important decisions concerning her future, including changing her housing arrangements, which could not be reversed.

· The information contained in the letter of 5 October 1998 therefore came as a severe shock and disappointment, leaving her considerably financially disadvantaged as a result.

 AUTONUM 
Mrs Abbitt detailed her financial losses as an amount of £500, made up of the costs of assistance with travelling because of her disabilities, travelling, telephone and letters, and £7,903 for the costs of moving.  She has since stated that she purchased a new home in August 1998 and detailed her moving costs as a loan of £4,500 with selling costs of Solicitors Fees of £489.76, Estate Agents Fees of £1,374.75 and removals of £400 plus Electrical Work of £493 and Fixtures and Fittings of £646 spent on the new home.

 AUTONUM 
Capita has stated that the letter of 21 July 1998 did not deal with the question of ill-health benefits, it set out the procedure for Mrs Abbitt to apply for the recalculation of her benefits from the Scheme following her period of re-employment.  No mention was made of ill-health retirement and, although Mrs Abbitt followed up with some further queries on 29 July 1998, she did not inform Capita that she had applied for ill-health benefits until her application form was received on 6 August 1998.  Unfortunately, the application was, erroneously, processed as though it had been a first retirement.  This had resulted in the letter of 7 September 1998.  It accepted that the records should have been checked to ensure that Mrs Abbitt was not in receipt of benefits and apologised if this had led to an expectation to benefits which she was not entitled to receive.  

CONCLUSIONS

 AUTONUM 
The Authority suggested to Mrs Abbitt that she should apply for ill-health early retirement from the Scheme and it is evident from the marked parts of the Leaflet 198 that she formed an expectation that her reckonable service with the Authority would be doubled by an enhancement.  However, Mrs Abbitt had already received an award of premature retirement benefits from the Scheme and, properly, Leaflet 192, “Re-employment After Retirement Effects On Your Pension”, applied in her situation, but she has said that she had only ever received Leaflet 198.  

 AUTONUM 
When Capita, in its letter of 21 July 1998, stated to Mrs Abbitt, “Please do not be confused by the title of the form, it will not matter that your pension is still in payment”, this was clearly intended to have meant that it was understood that her pension already in payment from the Scheme was not to be restored, as suggested by the form, but that it was to be recalculated.  Capita has said that its letter should have been accompanied by the Leaflet 192.  Whilst, the letter gave incorrect information on a “hypothetical” calculation, which did not apply in Mrs Abbitt’s case as she had qualified for a supplemental award, Mrs Abbitt has not suggested that she was misled into forming any expectation of any amounts of benefits by the estimates contained in that letter, she has said only that she believed that the letter had provided her with confirmation that she could apply for ill-health benefits.   

 AUTONUM 
Capita has admitted that it failed to check the records when Mrs Abbitt’s application of 20 July 1998 for ill-health early retirement was processed and this had caused the erroneous letter of 7 September 1998 to be issued.  This failure constituted maladministration by Capita.

 AUTONUM 
Mrs Abbitt bought her new home in August 1998 and she has said to me that her that it was her ill-health which had made the move necessary.  The move was made before Mrs Abbitt received Capita’s letter of 7 September 1998 which, erroneously, informed her that her ill-health early retirement application had been accepted.  The move was not therefore made because of that erroneous acceptance and, as Capita had not provided any estimates of enhanced ill-health benefits upon which Mrs Abbitt had relied in making that move, it is not possible for me to award her any costs for moving.  

 AUTONUM 
Undoubtedly, Mrs Abbitt suffered distress and disappointment when, on 5 October 1998, Capita informed her that its letter of 7 September 1998 had been incorrect and that she was not eligible for the immediate payment of any enhanced ill-health early retirement benefits from the Scheme.  Fortunately, Capita was able to provide Mrs Abbitt with the payment of her supplemental pension benefits from the date of her retirement because of a subsequent change in the regulations of the Scheme.  Nevertheless, I uphold the complaint of maladministration against Capita to the extent of the injustice suffered by Mrs Abbitt in the form of the distress and disappointment caused by its erroneous letter of 7 September 1998.

DIRECTION

 AUTONUM 
I direct that, forthwith, Capita shall pay to Mrs Abbitt the sum of £150 as appropriately modest redress for the non-pecuniary injustice caused by its maladministration.

DR JULIAN FARRAND

Pensions Ombudsman

28 August 2001
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