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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr N Hester

Scheme
:
The Teachers' Pension Scheme

Employer
:
Enfield Grammar School (the School)

THE COMPLAINT (dated 18 December 2000)
 AUTONUM 
Mr Hester has complained of injustice as a consequence of maladministration on the part of the School in that they incorrectly quoted his retirement benefits.  Mr Hester says he relied on the incorrect information when deciding to opt for early retirement.

MATERIAL FACTS

 AUTONUM 
In March 1998 the School wrote to teaching staff regarding possible early retirement.  The letter, dated 24 March 1998, explained,

 
“The FAS [the Funding Agency for Schools] has indicated that they would consider applications for Early Retirement from members of teaching staff at Enfield Grammar School.


This will be the last opportunity for any Early Retirement applications whilst the school is under the direction of the Funding Agency for Schools which will disappear on 31st March 1999.


It is impossible to predict what opportunities may exist when the school is directly funded by the LEA from 1st April 1999.

The FAS will consider enhancement of up to 4 years maximum.”

 AUTONUM 
On 23 April 1998 teaching staff were sent a further memorandum,

 “Since my last memo interest has been shown in early retirement by a number of colleagues.  I have had preliminary discussions with the FAS but they have requested that I provide a complete package for their consideration as their ability to grant early retirement is not unlimited.


If you have already made clear your interest in being considered within the early retirement deal, there is nothing further to do.  If you are still considering the matter I must ask you to give me a clear indication of interest by Friday 1 May 1998.


It is essential that I present the complete package to the FAS as soon as possible to enable a retirement date of 31 August to be met, should the FAS be able to agreed (sic) to the package.


May I remind colleagues that it is extremely unlikely that this offer will be available in future.”

 AUTONUM 
Mr Hester duly registered his interest in early retirement.  On 20 October 1998 FAS wrote to the School explaining that, because Mr Hester’s post would disappear, he would be classed as being made redundant and would be entitled to a redundancy payment.  FAS quoted two redundancy payments; one, calculated on Mr Hester’s actual weekly wage, of £15,951.60 and one, calculated on the statutory minimum wage, of £5,940.  They confirmed that they would be able to consider funding the redundancy payment in full, with no cost to the School.  The letter then went on,

 
“If you wanted to award premature retirement as well as the redundancy payment, the Funding Agency would be able to consider funding the Mandatory Compensation costs (ie premature retirement without any enhancement) in addition to the redundancy payment calculated at statutory minimum wage, (Again, no cost to the school).


However, if you wanted to award premature retirement with enhancement, the Funding Agency would consider funding that, but only if the school agree to pay the redundancy payment (at either actual weekly or statutory minimum).


The approximate amount which Mr Hester’s pension would be increased by with a 4 year enhancement would be:


£30,816 / 80 x 4 = £1,540.80 (Annual Compensation)


£1,540.80 x 3 = £4,662.40 (Lump Sum)”

 AUTONUM 
The School was given three options:

5.1 to apply for FAS to pay the redundancy payment and not to offer premature retirement,

5.2
to apply for FAS to pay for premature retirement and the redundancy payment, in which case FAS would consider payment of the Mandatory Compensation costs with no pension enhancement and the redundancy payment at the statutory minimum,

5.2 to apply for FAS to pay for premature retirement with enhancement and the School to pay the redundancy payment.

 AUTONUM 
The School opted to pay the redundancy payment and wrote to FAS accordingly.  On 17 December 1998 FAS wrote to the School confirming that SPG funding would be provided for Mr Hester’s retirement.  The letter explained,

“Our agreement to fund this claim is on the terms stated below and at the salary levels at the time of application… Based on the information that you have provided, TP estimate the following benefits (subject to final confirmation nearer the time pension is to be paid):





Date of
Lump
Annual


Teacher Name
DOB
Enhancement
Retirement
Sum
Comp.


Mr N Hester
2/10/43
4 yrs
31/12/98
4,816.50
1,605.50


These sums are in addition to the teacher’s normal pension and lump sum.


I can also confirm that the Funding Agency for Schools will provide SPG funding to support 100% of the governing body’s share of the retirement costs in connection with the above teacher.  Our agreement to fund this claim is on the terms stated below and at the salary levels at the time of application:


Mandatory Compensation


Lump
Annual


Sum
Comp


5,879.37
3,193.73


All pension elements will be administered via Teachers’ Pensions.


The Funding Agency must be notified in writing of any changes to this restructuring case and of any alterations to the dates or terms of the case set out above.


This is an important document which should be retained for auditing and annual account purposes.”

 AUTONUM 
On 8 January 1999 Teachers’ Pensions wrote to Mr Hester, following a telephone enquiry from him,


“The Teachers’ Pension Scheme in common with other public service pension schemes, calculates retirement benefits using the teachers’ (sic) final average salary.  We are therefore unable to provide estimates of benefits which may become payable at a future date.  At present, your benefits are estimated to be:


Pension:


£10024.36


Lump Sum:


£30073.06


Widow’s/Widower’s Pension:
£5012.18


This is based on an approximate average salary of £32110.07 and 24 years and 356 days to 31 December 1998; the latest date to which information has been provided by your employer(s).


I must stress that the above information is provided on the understanding that the details are estimated.  We cannot be held responsible for any variation between this estimate and the amounts payable upon your reaching retirement age.  I advise you therefore to check the figures carefully especially if you intend to make any decision based on this information.”

 AUTONUM 
The School wrote to Teachers’ Pensions on 20 January 1999 after seeing a copy of their letter to Mr Hester.  They asked,


“I list below the school’s calculations with respect to Mr Hester.  I would be very grateful if you could confirm, by fax, that we have the correct details regarding the TPA element:





Lump Sum
Annual Pension





£
£


Normal retirement benefit – 23 years, 122 days


Transferred into scheme plus 1 year, 234 days
30,073.06
10,024.36


Additional contributions if paid up to 6 years




approx
7,217.00
2,405.00


FAS enhancement to pension of 4 years service





approx
4,816.50
1,605.50


Mandatory Compensation

5,879.37
3,193.73


Redundancy payment from school
5,940.00






TOTALS
53,925.93
17,228.59”

 AUTONUM 
Teachers’ Pensions responded on 22 January 1999 purporting to quote two sets of figures; one with a PAY (past additional years) credit of 5 years 67 days and one with a full PAY credit.  However, the letter actually quoted the same pension and lump sum figures for both scenarios; a pension of £12,506.30 and a lump sum of £37,518.91.

 AUTONUM 
On 22 January 1999 the Headteacher sent a memo to Mr Hester,


“Following conversations with the FAS and the TPA, I have itemised your pension arrangements if you agree to retire at the end of January 1999:





Lump Sum
Annual Pension





£
£


Normal retirement benefit – 23 years, 122 days


Transferred into scheme plus 1 year, 234 days
30,073.06
10,024.36


Additional contributions if paid up to 6 years




approx
7,217.00
2,405.00


FAS enhancement to pension of 4 years service





approx
4,816.50
1,605.50


Mandatory Compensation

5,879.37
3,193.73


Redundancy payment from school
5,940.00






TOTALS
53,925.93
17,228.59


Although this is not intended to be a legally binding agreement, it is the position as best as I can interpret it.  I have faxed a copy to the FAS for checking but suggest that you do the same with your Union.  I am sure that this type of settlement will not be available again.”

 AUTONUM 
Mr Hester objected to the wording of the memo and received a slightly amended version from the Chairman of the Governors dated 27 January 1999.  This quoted the figures for pension and lump sum given in Teachers’ Pensions’ letter, together with the previous figures for enhancement, Mandatory Compensation and redundancy but ended,


“I hope you will understand that this is not an exact statement – there may be some slight adjustments.  Would you please acknowledge receipt of this letter, indicating that you accept, in principle, the terms of this financial settlement.”


 Mr Hester accepted the settlement on 28 January 1999 and retired on the same day.

 AUTONUM 
In March 1999 Mr Hester realised that the pension he was receiving and the lump sum payment did not correspond with the figures quoted in the memo.  Mr Hester contacted Teachers’ Pensions who wrote to him on 16 March 1999.  They explained that an estimate of his potential retirement benefits payable at 31 December 1998 had been sent to FAS.  The lump sum quoted had been £36,292.41 and was apportioned between Teachers’ Pensions and the employer (or FAS in this case); £30,413.04 and £5,879.37 respectively.  Teachers’ Pensions then went on to explain that in the memo of 27 January 1999, that Mr Hester had received from the Chairman of the Governors, the employer’s share, known as Mandatory Compensation, had been quoted twice. 


 They explained,


“This amount is the estimate of the employer’s share of the benefits and was included in the figure of £37518.91.  It is not an additional payment.”

 AUTONUM 
Mr Hester passed a copy of this letter on to the School.  The Headteacher promised to investigate Mr Hester’s complaint and to that end wrote to Teachers’ Pensions, the Department for Education and Employment (DfEE) and the Secretary of State for Education and Employment.  DfEE confirmed to the School what Teachers’ Pensions had indicated to Mr Hester, ie that the School had misinterpreted the letter from FAS and added the Mandatory Compensation in twice.

 AUTONUM 
When he did not hear from the school, Mr Hester contacted the pensions advisory service, OPAS.  OPAS wrote to the DfEE, who sent them a copy of their letter to the School, and to the School.  The School responded on 6 December 2000 explaining they had been seeking advice.  They asked for a full breakdown of the amounts that Mr Hester believed was owed to him by 8 January 2001.  They pointed out that the information provided by Teachers’ Pensions carried a warning to check the details before accepting and that Mr Hester had been advised to consult his union.  The School also noted,


“… there is now a concern on our part that a possible cause of Mr Hester’s claim might have arisen from the removal of Grant Maintained status and the re-absorption of the school back into the Local Authority funding scheme and arrangements for pensions.  I am currently seeking clarification about this with the LEA.  It is perhaps unfortunate that this process was being undertaken just at the point of demise of the Funding Agency for Schools.


I have had preliminary discussions with the LEA explaining that I suspect that issues related to pension payments should have been picked up by the LEA from the change over from GM to Foundation status.  They have agreed for me to meet with them early in the New Year to examine their and our records.  I expect to meet with them during the week beginning 8th January 2001 and depending on the outcome of our discussion would hope to contact you soon thereafter.”

 AUTONUM 
Mr Hester has explained that since retiring he has had to seek supplementary employment which has consisted of ‘supply teaching’ at various schools.

 AUTONUM 
Mr Hester decided to bring his complaint to me and the School was invited to respond.  The School forwarded copies of a letter they had received from Enfield Education Services.  This stated,


“I am writing to inform you that I have received confirmation from the DfEE that responsibility for payment of the enhanced pension payments for the above named staff have (sic) now passed from the FAS to the DfEE.


The DfEE have also confirmed that all pension payments due to date have been made to Mr Heater (sic) …”


The accompanying notes explained that the cost for premature retirement which were supported by the FAS would be picked up by the Secretary of State.  The covering letter from the School noted “It would appear to me that the matter has now been cleared up?”

 AUTONUM 
The School was also asked to confirm whether, as Mr Hester asserted, his redundancy was voluntary.  They have confirmed that Mr Hester had the option to decline early retirement in January 1999.  Mr Hester has stated that he based his decision to retire on the figures supplied by the School.  He says that he was aware that early retirement would involve some sacrifices and personal economies but felt that he could cope on the pension notified to him by the School.  He says he did not envisage having to do so much supply teaching to supplement his pension or having to use his savings.

CONCLUSIONS

 AUTONUM 
It is clear, from the evidence before me, that the information provided for Mr Hester by the School in January 1999 was incorrect.  It may well be that the School misunderstood the letters from the FAS but this does not mean that they should be exempted from responsibility for the error.  That error appears to stem from a misunderstanding of the term ‘Mandatory Compensation’, referring to the employer’s share of premature retirement benefits.

 AUTONUM 
The term first appears in the FAS letter of 20 October 1998 where it is described as premature retirement without enhancement.  It is set out more clearly in the FAS letter of 17 December 1998 where the School were told that FAS would provide funding for “100% of the governing body’s share of the retirement costs” and the relevant amounts were quoted.  They had been given a copy of Teachers’ Pensions’ letter of 8 January 1999 to Mr Hester which quoted a pension of £10,024.36 and a lump sum of £30,0073.06 for retirement on 31 December 1998.  The amounts they were quoting were a pension of £17,305.53 and a lump sum (not including the redundancy payment) of £48,214.78 for retirement at the end of January 1999.

 AUTONUM 
I accept that the School sent a copy of their calculation to Teachers’ Pensions.  The letter they received in response contained a number of errors but this was not the source of the major error in the School’s memo to Mr Hester.  I can sympathise with the School in finding it difficult to obtain information from Teachers’ Pensions.  However, their memo reveals a lack of understanding as to the way the Teachers’ Pension Scheme works.  Their response to Mr Hester’s complaint suggests that they still do not fully understand the nature or the cause of their error.  Put simply, they told Mr Hester he would receive £3,193.73 more per annum and £5,879.37 more lump sum than was due to him.  This was the information they provided to Mr Hester on which to make a decision as to whether or not to retire.  There can be no doubt that they were fully aware that Mr Hester would rely upon this information in coming to his decision.  I am satisfied that the provision by the school of that information to Mr Hester amounts to maladministration on their part.

 AUTONUM 
The School have suggested that it should have been obvious to the Teachers’ Pensions that they had made an error. The School did, however, only ask Teachers’ Pensions to check the ‘TPA element’ Although I appreciate the School’s concern that Teacher’ Pensions failed to alert them to the error, the School cannot avoid its responsibilities for the information they provided for Mr Hester.

 AUTONUM 
Having found maladministration on the part of the School, I must still consider whether Mr Hester suffered injustice as a consequence.  An incorrect statement of benefits does not, of itself, confer the right to receive benefits at the incorrect level.  Mr Hester is now receiving the benefits that are due to him under the provisions of the Scheme, as confirmed by the DfEE.  What is fair to Mr Hester is to seek to put him in the position he would have been in if he had been provided with the correct information (or to compensate him if that is not possible).  Clearly it is not to restore Mr Hester to a position where he can make a better informed choice as to whether to elect to take advantage of the severance and early retirement package that was on offer to him in January 1999.  

 AUTONUM 
Mr Hester was made redundant and, in normal circumstances, this would preclude him from claiming that he was induced to leave employment prematurely.  I am satisfied, however, that without Mr Hester’s agreement (given on the basis of the inaccurate information with which he had been supplied) he would not have been made redundant.  Mr Hester was invited to consider early retirement.  The first approach was from the School rather than from Mr Hester.  The first he knew of the proposed redundancy was shortly before his retirement.  Nevertheless, he was asked to “agree to retire” and has stated that he considered the redundancy to be voluntary.  The School have confirmed that Mr Hester had the option to decline early retirement in January 1999.  Mr Hester has said that he gave up a well paid and interesting job because he thought the standard of living he would have on the pension quoted by the School would be acceptable.  In view of this I have no doubt that Mr Hester was induced to leave his employment early by the incorrect information provided by the School.  The amounts to injustice which is consequential to the maladministration on the part of the School.

 AUTONUM 
In order to asses Mr Hester’s loss in monetary terms it is necessary to start with a discounted value of his lost earnings over the period from 31 January 1999 to the date on which he was likely to have retired otherwise.  Although Mr Hester could have continued working until age 70, I believe this was unlikely since he was obviously interested in early retirement.  A more probable date would be the first date on which he could take unreduced benefits, which would be his 60th birthday.  In addition to the discounted value of his potential earnings between January 1999 and age 60, a similar figure must be calculated for the additional pension and lump sum Mr Hester would have accrued in that time by reason of increased service and increased salary.  These two figures added together represent a loss to Mr Hester of retiring prematurely.  However, Mr Hester has a duty to mitigate this loss and I accept that he has done so by seeking alternative employment.  The income Mr Hester has received from this alternative employment should be deducted from the combined value of his lost earnings and lost pension rights.  Any income which Mr Hester would have received even if he had continued in employment with the School can be disregarded.

 AUTONUM 
However, Mr Hester was prepared to leave his employment on the basis of the incorrect benefit figures.  To direct the School to pay the sum calculated above could have the effect of Mr Hester receiving more than the sum which represents the injustice complained of.  Therefore the sum calculated above should be limited to the capital value of the ‘loss’ of expected benefits, ie the sum which would need to be paid to provide a pension and lump sum equivalent to the difference between the pension and lump sum received and the pension and lump sum quoted, including contingent benefits.  Thus, it is the lesser of the figure for the loss of earnings and future pension rights and the figure for the loss of expected pension and lump sum, which is payable as compensation.  Since Mr Hester was prepared to accept this sum in the form of additional pension originally, he can have no objection if the School choose to pay the compensation in the form of additional pension rather than a capital sum.

DIRECTIONS

 AUTONUM 
As soon as is practicable after the date of this Determination, Mr Hester shall furnish the School with details of his income from his alternative employment since January 1999, other than income he would have received even if his employment with the School had continued.  Within 28 days of the receipt of this information the School shall either pay Mr Hester a sum representing the lesser of the loss of earnings and contingent pension rights or the capital cost of the loss of expected pension as outlined previously.  As a further alternative they may, if they so choose, pay this as additional pension rather than as a capital sum.

DAVID LAVERICK

Pensions Ombudsman

18 March 2002
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