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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P M Hastings

Scheme
:
Alfred McAlpine Retirement Benefits Plan (1973)

Trustee
:
Alfred McAlpine Pension Trustees Limited

Administrator
:
William M. Mercer Limited (Mercer)

THE COMPLAINT/DISPUTE (dated 21 December 2000)
 AUTONUM 
Mr Hastings alleged injustice involving financial loss in consequence of maladministration by the Trustee and Mercer in that the benefits offered from the Scheme on his retirement were less than those which had been stated in his Preserved Benefits Statement.

MATERIAL FACTS

 AUTONUM 
Mr Hastings was a member of the Scheme, a contracted-out defined benefits scheme with a money purchase promise option, from 1 December 1976 to 31 January 1991.

 AUTONUM 
On 11 March 1991, Mr Hastings was provided with a Preserved Benefits Statement of which the following extracts are relevant:

“Your Preserved Benefits

Pension at date of leaving
£7201.23 a year

plus revaluation
£5063.45 a year


_________

Total pension payable from 1 November 2000
£12264.68 a year

which includes your Guaranteed Minimum Pension 
========

…

In the event of your death after 1 November 2000

your widow will receive a pension of
£6132.34 a year

…

PLEASE NOTE THAT:

…

Your Personal Pension Account will reflect the investment returns achieved by the pension fund.  On retirement you will receive the greater of the preserved benefits shown above and those which can be provided by the then value of your Personal Pension Account.”

 AUTONUM 
With the Preserved Benefits Statement Mr Hastings was also provided with a folder entitled “Benefits & Options” of which the following extracts are relevant:

“BENEFITS …

In this folder you will find important information about your preserved benefits and options.

Your preserved benefits are shown on the Preserved Benefit Statement.  Please study it carefully together with the notes on the folder and your pension scheme explanatory booklet.

ABOUT YOUR PRESERVED BENEFITS

Your Preserved Benefit Statement is not a certificate of entitlement – it is an estimate of your preserved benefits based on information supplied by you and your employer.  Before any benefits can be paid, the trustees may need to see your birth and marriage certificates.

SOME SPECIAL TERMS

A number of special terms MAY appear on your Preserved Benefit Statement.  Where they appear, this is what they mean …

…

ESTIMATED BENEFITS –

These are your BENEFITS AT THE DATE OF LEAVING plus an estimate of the annual increases up to NORMAL RETIREMENT DATE.  The exact amount of any increases will not be known until shortly before you retire, so the ESTIMATED BENEFITS shown are only a guide and not a statement of the benefits which will actually be paid.  You will find a description of the increases in your explanatory booklet.”

 AUTONUM 
On 11 October 2000, Mercer provided Mr Hastings with a Pension Options form as he was due to attain his Normal Retirement Date of the Scheme on 1 November 2000, his 62nd birthday.  This showed two options which were as follows:

“1.
Your pension entitlement at normal retirement is
£10,929.12 
p.a.

2. Alternatively you can have:-

(a) A tax free cash sum of:
£18,528.78

plus

(b) A reduced pension of:
£9,385.08 
p.a.

There is a spouse’s pension payable upon your death

under both options 1 and 2 (50% of Item 1) of:
£4,692.54 
p.a.”

 AUTONUM 
Mr Hastings was dissatisfied with the figures shown in the Pension Options form which were lower than those shown in the Preserved Benefits Statement.  In a letter to Mr Hastings dated 31 October 2000, the Trustee suggested that his pension should be put into payment at the ‘lower’ rate until the matter could be discussed at the next meeting on 28 November 2000.

 AUTONUM 
Mr Hastings completed the bank details section of the Pension Options/Payment form which he returned on 18 November 2000, unsigned, to Mercer, together with his and his wife’s birth and marriage certificates and, in a letter to the Trustee of the same date, stated that: 

“... the offer of pension entitlement issued to me by Mercers is unacceptable relative to the documentation in my possession and I trust that an updated and improved offer can be issued for my consideration and agreement in the very near future …”

 AUTONUM 
In a letter to Mr Hastings dated 1 December 2000, the Trustee stated that his application, in effect to be paid the higher annual pension, as detailed in his Preserved Benefits Statement, had been rejected and that the reasons were related to the additional details provided within the Benefits & Options folder under the headings of ABOUT YOUR PRESERVED BENEFITS and ESTIMATED BENEFITS (see paragraph 4 above).

 AUTONUM 
On 8 December 2000, Mercer confirmed to Mr Hastings that the spouse’s pension shown on his Pensions Option form should have read as £5,464.56, this being 50% of the pre-commutation pension, and not £4,692.54.

 AUTONUM 
Subsequent to making his complaint to my office, Mr Hastings completed and signed a Pension Options Payment form and his benefits from the Scheme have been paid.  The Trustee then later agreed to pay interest on the benefits for the late payment as a gesture of goodwill.

 AUTONUM 
Essentially, Mr Hastings has asserted that he should be entitled, as a minimum, to receive the amounts of benefits stated in the Preserved Benefits Statement because:

(a) All of the documentation and all of the relative wording therein were required to be considered together, and not just selected extracts.

(b) The Trustee’s opinion stated in its letter of 1 December 2000 was based on selective extracts.

(c) The Benefits & Options folder, under the heading of “About Your Preserved Benefits”, provided the basis upon which the Preserved Benefits Statement was clearly defined, ie “on information supplied by you and your employer.”  To his knowledge, that information was correct and therefore the estimate should have remained firm.

(d) The Benefits and Options pamphlet, under the heading of “Some Special Terms”, included “Estimated Benefits”, but this term did not appear in the Preserved Benefits Statement.  The term only applied to the Preserved Benefits Statement, it did not apply to the detail or to the wording in the other pages of the folder and therefore the absence of the term in the Preserved Benefits Statement was intentional and it was not an estimate.

(e) The final paragraph of the Preserved Benefits Statement about the Personal Pension Account removed any question as to whether the amounts could be subject to review or reassessment.  In the absence of the words “Estimated Benefits” the statement “… on retirement you will receive the greater of the preserved benefits shown above and those which can be provided by the then value of your Personal Pension Account” is clear-cut and specific and there is no question of reassessment or recalculation as the higher benefits would be paid.

CONCLUSIONS
 AUTONUM 
The Pension Options form provided to Mr Hastings by Mercer contained an error in that the amount of the spouse’s pension was understated.  Mercer subsequently confirmed that the spouse’s pension should have been 50% of the full pre-commutation pension.  In a formal response to the complaint, Mercer has acknowledged the mistake and has offered to pay Mr Hastings the sum of £100 in apology for any distress or inconvenience which he may have suffered.  As Mr Hastings did not include the matter of the discrepancy in the spouse’s pension as a specific issue of his complaint, I make no decision about it but would strongly recommend that he should accept the offer.

 AUTONUM 
Mr Hastings’ benefits, as detailed in the Pension Options form, were not put into payment until February 2001 and the Trustee later agreed to provide interest for the late payment.  I am satisfied that Mr Hastings was appropriately recompensed in this respect.

 AUTONUM 
The Benefits & Options folder provided with the Preserved Benefits Statement was intended to be informative and its provision by the Trustee and Mercer demonstrated good administrative practice.  The folder opened under the heading of “Benefit” with a reference for the member to study the Preserved Benefits Statement in conjunction with both the notes in the folder and the Scheme’s explanatory booklet.

 AUTONUM 
I am fully in agreement with Mr Hastings’ observation in paragraph 11(a) above, that documentation should be read as a whole, especially in the case of an occupational pension scheme, in order to gain a proper understanding of the scheme.  However, Mr Hastings has used the same method of argument as he has accused the Trustee of using in paragraph 11(b) above, ie by using selective extracts from documents.

 AUTONUM 
The wording in the Benefits & Options folder, “on information provided by you and your employer”, as asserted by Mr Hastings in paragraph 11(c) above, was properly preceded by the wording “Your Preserved Benefit Statement is not a certificate of entitlement – it is an estimate of your preserved benefits ...”.  In my judgment, the meaning of the whole was that the Preserved Benefits Statement was an Estimate, which was simply based upon certain information.  Accordingly, the Preserved Benefits Statement could not create any contractual obligation on the part of the Trustee to provide the figures contained in it.

 AUTONUM 
Mr Hastings has not disputed that the information provided by his employer and himself was other than correct and his basic pension entitlement from the Scheme was shown as £7,201.23.  The variable part of the “Total” pension was the ‘revaluation’ pension which was shown as £5,063.45.  It was this part of the Total pension which failed to reach the amount shown by £1,335.56.

 AUTONUM 
Understandably, Mr Hastings was disappointed with the apparent reduction in his pension benefits, but I do not accept his assertion in paragraph 11(d) above, that because the words “Estimated Benefits” did not appear in the Preserved Benefits Statement, the terms under that heading in the Benefits & Options folder were irrelevant, and applied neither to the statement nor to the other notes in the folder.  I have already found that the Preserved Benefits Statement was an Estimate and, in my judgment, simply because the notes in the folder stated that some special terms might have appeared on the statement, but did not, the omission was insufficient to render the information provided irrelevant.  Whilst I accept that the omission to use the words “Estimated Benefits” was probably an administrative oversight, the information provided was relevant as the figures were Estimated Benefits, as was the additional advice that a description of the increases to the pensions could be found in the Scheme’s explanatory booklet.  Reference to the Scheme’s explanatory booklet was therefore made twice in the notes in the folder and, even if the second finding were to be disregarded, the explanatory booklet formed part of the overall documentation which was required to be considered in conjunction with the Benefits & Options folder in order to gain a proper understanding of the Preserved Benefits Statement and the full terms of the Scheme.

 AUTONUM 
A leaflet entitled “Your Benefits and Leaving” dated January 1989, one of a series of leaflets which made up the Scheme’s explanatory booklet, under the heading of “Two or more years’ Qualifying Service”, was as follows:

“a)  A Preserved Pension

Your benefits can be kept in the Plan for you until you retire, when you will receive a pension.  This ‘preserved’ pension is worked out in a similar way to your normal retirement pension:

1/60th x Pensionable Salary at the date of leaving x Pensionable Service at the date of leaving. …” 


This provided a description and the meaning of a preserved pension at the date of leaving. 

 AUTONUM 
Under the heading of “Preserved Benefit Increases” was the following:

“The Guaranteed Minimum Pension part of your preserved pension will increase by 7.5% compound for each complete tax year between the date you leave and age 65 (men), 60 (women).  In addition, the part of your preserved pension which exceeds the GMP and which was earned after 1 January 1985, will be increased by the company by up to 5% a year compound, to reflect the rises in the cost of living. …”


This provided a description and the meaning of the “revaluation” pension which was detailed in the Preserved Benefits Statement.

 AUTONUM 
It was because the annual increases in the Retail Prices Index were less than 5%, the rate on which the part of the increases of the “revaluation” pension in the Preserved Benefits Statement was based, that the estimated Total pension was less on retirement than had originally been projected.  

 AUTONUM 
I am satisfied that the combination of the Options & Benefits folder and the explanatory booklet, when considered together in conjunction with the Preserved Benefits Statement, provided adequate information for Mr Hastings to have reasonably understood the basis of the Preserved Benefits Statement and that the pension figures shown were not minimum amounts.  However, I also accept that the basis of the “revaluation” pension was not detailed in the Preserved Benefits Statement and that was also an administrative shortcoming of the documentation.  

 AUTONUM 
Finally, in paragraph 11(e) above, Mr Hastings asserted that the final paragraph of the Preserved Benefits Statement had categorically stated that the preserved benefits shown “will” be paid if greater than the value of his Personal Pension Account. With a proper understanding of the context, the meaning of the paragraph is apparent and the Trustee has confirmed that the final value of Mr Hastings’ total preserved benefits was greater than the final value of his Personal Pension Account.  

 AUTONUM  
In light of the above, I am unable justifiably to uphold the complaint made by Mr Hastings.

DR JULIAN FARRAND

Pensions Ombudsman

25 June 2001
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