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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs GM Szuscikiewicz

Scheme
:
Universities Superannuation Scheme (USS)

Trustees
:
Universities Superannuation Scheme Limited (USS Ltd)

Administrator
:
Universities Superannuation Scheme Limited (USS Ltd)

THE COMPLAINT (dated 4 January 2001)

1. Mrs Szuscikiewicz has complained of injustice as a consequence of maladministration on the part of USS Ltd in that, when they provided details of her transfer value, the amount quoted for Protected Rights was incorrect. She claims as result a financial strain was placed on her company, which was  unable as a result  the inability to hire additional staff.

The Occupational Pension Schemes (Disclosure of Information) Regulations 1996

2. Regulation 5 (1) provides,

“The trustees of a scheme shall furnish in writing the information specified in Schedule 2 to the persons, and in the circumstances, specified in paragraphs (2) to (12).”

3. Regulation 5 (4) provides,

“Except in relation to money purchase benefits, the information mentioned in paragraph 4 of Schedule 2, so far as it relates to any active member, deferred member or pension credit member, shall be furnished to such member, on request (not being a request made within 12 months of the last occasion on which any such information as is mentioned in that paragraph was furnished to the member making the request) as soon as is practicable and, in any event, within 2 months of the request being made.”

4. Paragraph 4 of Schedule 2 provides,

“In the case of-

(a) an active member, the information specified in either (the trustees having the option to choose which one) of paragraphs (i) or (ii), together with the information specified in paragraph (iii)-

(i) the amounts of his own benefits and of his survivors’ benefits… if his pensionable service were to terminate within 1 month…;

(ii) the amounts of his own benefits and of his survivors’ benefits… if his pensionable service were to terminate on his attaining normal pension age…;

(iii) …the amount of any death in service benefits…

(b) a deferred member, the date pensionable service ceased and the amounts of his own and of his survivors’ benefits payable from normal pension age or death.

(c) A pension credit member…

In the case of an active or a deferred member, the information must include:

· the date on which the member’s pensionable service commenced;

· the accrual rate or formula for calculating the member’s own benefits and any survivors’ benefits;

· the amount of the member’s pensionable remuneration on a specified date being, in the case of an active member, the date the information is furnished to him or a date within 1 month thereof, and in the case of a deferred member, the date pensionable service ceased; and

· details of how any deduction from benefits is calculated.”

The Occupational Pension Schemes (Transfer Values) Regulations 1996

5. Part III covers ‘Guaranteed Statements of Entitlement and Calculation of Transfer Values’. Regulation 6 provides,

“Guaranteed statements of entitlement

(1) The guarantee date in relation to a statement of entitlement such as is referred to in section 93A of the 1993 Act (salary related schemes: right to statement of entitlement) must be within a period of three months beginning with the date of the member’s application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93A(1) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided that such longer period does not exceed six months beginning with the date of the member’s application.

(2) The guarantee date must be within the period of ten days (excluding Saturdays, Sundays, Christmas Day, New Year’s Day and Good Friday) ending with the date on which the statement of entitlement is provided to the member.

(3) …

(4) …”

6. Regulation 11 provides,

“Disclosure

(1) An active member of any scheme, and a deferred member of a scheme which is a money purchase scheme, is entitled on request (not being a request made less than 12 months after the last occasion (if any) on which such information was furnished to that member) to the information mentioned in Schedule 1 and such information shall be provided to the member by the trustees in writing as soon as is practicable and in any event within three months after the member makes that request.

(2) An active or deferred member of any scheme is entitled on request to a copy of the actuary’s written report (if any) obtained in accordance with regulation 8(3)…

(3) For the purposes of paragraphs (1) and (2) “active member” and “deferred member” have the meanings given to those expressions by section 124 of the 1995 Act (interpretation)

(4) The trustees must ensure that a statement of entitlement to a guaranteed cash equivalent is accompanied by-

(a) the information mentioned in Schedule 1 in relation to any cash equivalent of or transfer value in relation to the member’s money purchase benefits…

(b) …”

7. Schedule 1 provides,

“Information to be made available to members

1. Whether any cash equivalent (within the meaning of Chapter IV of Part IV of the 1993 Act) is available to the member or would be so available if the member’s pensionable service were to terminate and if so-

(a) an estimate of its amount, calculated on the basis that the member’s pensionable service terminated or will terminate on a particular date;

(b) the accrued rights to which it relates;

(c) whether any part of the estimated amount of the cash equivalent is attributable to additional benefits-

(i) which have been awarded at the discretion of the trustees, or

(ii) which will be awarded at their discretion if their established custom continues unaltered

and in either case whether that part is attributable to the whole or only to part of those benefits;

(d) where the trustees have given a direction such as is referred to in regulation 8(2), a statement indicating that the calculation of the estimated cash equivalent does not take account of discretionary benefits, that the trustees are obliged to obtain the actuary’s written report before excluding such benefits from the calculation of cash equivalents and that the member is entitled on request to a copy of that report; and

(e) if the estimated amount of the cash equivalent has been reduced by reference to regulation 8-

(i) a statement of that fact and of the amount by which the cash equivalent has been reduced and an explanation of the reason for the reduction, which shall refer to the paragraph of regulation 8 relied upon,

(ii) an estimate of the date (if any) by which it will be possible to make available a cash equivalent which is not so reduced, and

(iii) a statement of the member’s rights to obtain further estimates.

2. Whether any transfer value (not being a cash equivalent within the meaning of Chapter IV of Part IV of the 1993 Act) is available…”

The Occupational Pension Schemes (Contracting-out) Regulations 1996

8. The Regulations define section 9(2B) rights as,

“(a) rights to the payment of pensions and accrued rights to pensions (other than rights attributable to voluntary contributions) under a scheme contracted-out by virtue of section 9(2B) of the 1993 Act, so far as attributable to an earner’s service in contracted-out employment on or after the principal appointed day [6 April 1997]; and

(b) where a transfer payment has been made to such a scheme, any rights arising under the scheme as a consequence of that payment which are derived directly or indirectly from-

(i) such rights as are referred to in sub-paragraph (a) under another scheme contracted-out by virtue of section 9(2B) of that Act; or

(ii) protected rights under another occupational pension scheme or under a personal pension scheme attributable to payments or contributions in respect of employment on or after [6 April 1997].”

Background

9. Mrs Szuscikiewicz was a member of the Scheme whilst employed by the London School of Hygiene and Tropical Medicine. She left on 27 April 1999. Mrs Szuscikiewicz wrote to USS Ltd on 3 April 1999,

“As I mentioned on the phone to you, we are now in a position of trying to purchase a commercial property, and need urgently to know how much we need to raise as a loan. You said you would be able to let me have at least an estimated transfer value (if you are unable to get the information you need from St George’s Hospital Medical School) in a couple of days: I would be very grateful!”

10. On 5 April 1999 Mrs Szuscikiewicz wrote to USS Ltd again, requesting a statement of the current transfer value of her benefits in the Scheme. In her letter she explained that she was looking to set up a director’s pension scheme. Mrs Szuscikiewicz also explained that the directors of her new company were intending to purchase a commercial property “with the funds we have” and that it was a matter of urgency to know how much they had to invest.

11. On 8 April 1999 Baker Allen, chartered surveyors and estate agents, wrote to Mrs Szuscikiewicz with a copy memorandum of sale for the purchase of a property, 139 Brick Lane, for £180,000.

12. On 16 April 1999 USS Ltd wrote to Mrs Szuscikiewicz with the provisional value of her benefits. These were quoted as a deferred pension of £2,667.26 and a lump sum of £8,001.78 or a transfer value of £27,940.55. On 19 April 1999 Mrs Szuscikiewicz and her business partner, Mr SG Morris, signed a property purchase details form in respect of their self-invested personal pension plans (SIPP). This form detailed the purchase of 139 Brick Lane for £180,000 and, on the basis that Mr Morris’ transfer value would be £109,000 and Mrs Szuscikiewicz’s would be £20,000, indicated that they would be borrowing £71,000 from National Westminster Bank. The property was to be allocated in the proportions 66.66% to Mr Morris and 33.33% to Mrs Szuscikiewicz.

13. Mr Morris’ and Mrs Szuscikiewicz’s financial adviser, Mr Kitchen of Personal and Corporate Financial Planning Ltd, wrote to them on 23 April 1999 confirming that the form had been sent to National Mutual Life Assurance Society (Namulas). Namulas were to be the trustee for the SIPPs. Mr Kitchen explained that it was necessary for Mr Morris and Mrs Szuscikiewicz to complete a SIPP application and a transfer value form. He went on to explain that it would be necessary to arrange two parallel loans; one for Mr Morris’ SIPP of £20,000 on his share of the property and one for Mrs Szuscikiewicz’s SIPP for £40,000. Mr Kitchen also said that a full deferred benefit statement for Mrs Szuscikiewicz was needed in order to finalise the transfer.

14. On 6 May 1999 Mr Kitchen wrote to the National Westminster Bank regarding the purchase of 139 Brick Lane. He set out the borrowing requirements as; £25,000 for Mr Morris and £40,000 for Mrs Szuscikiewicz. Mr Kitchen explained that the value of the property was in the region of £180,000 and would be let on a commercial rent to Concept Stew Limited, Mr Morris’ and Mrs Szuscikiewicz’s new business. He explained that two-thirds of the rent would accrue to Mr Morris’ SIPP to service and repay the loan and the other third would be available to pay Mrs Szuscikiewicz’s loan. Mr Kitchen estimated that the total rent would be around £18,000 per annum.

15. On 6 May 1999 Mr Kitchen wrote to Mr Morris and Mrs Szuscikiewicz acknowledging receipt of forms from Mrs Szuscikiewicz. He explained that they needed a statement of Mrs Szuscikiewicz’s deferred benefits and transfer value in order to produce an analysis and to submit a transfer request to USS Ltd. Mr Kitchen set out some differences between the benefits under the USS and the SIPP but went on to say,

“Taking these two factors together (break even growth rate and death benefits), this is a transfer which we would recommend proceeds. In your case of course, there is the additional consideration of the use to which these funds are to be put which argues for the transfer proceeding irrespective of other factors.”

16. Mr Kitchen wrote to Mr Morris and Mrs Szuscikiewicz again on 13 May 1999,

“There are one or two points which arose:-

A. Protected Rights monies must go into insured funds but cannot go into the With Profit fund. May I suggest the Managed Fund as the most appropriate alternative over the long term. Please confirm.

B. If [Mrs Szuscikiewicz’s] protected rights monies are not in excess of £20,000 then a £200 per month regular premium to insured policies needs to be set up… If this is required then will there be a corresponding £200 per month policy set up for Stephen or not. Please confirm on both points…”

17. Mrs Szuscikiewicz wrote to USS Ltd again on 13 May 1999 asking for her final options pack and asking that they write to National Mutual with details of her transfer value. She explained that the new pension fund was purchasing a commercial property as an investment and an offer had already been made and accepted. Mrs Szuscikiewicz then wrote to Mr Kitchen on 17 May 1999 confirming that the Protected Rights monies should go into the Managed Fund. She went on to say that she would need to pay the £200 per month since her protected rights were bound to be below £20,000. On the same day Mr Morris and Mrs Szuscikiewicz instructed their solicitor that, in the event that the transfers occurred after the date of exchange of contracts on 139 Brick Lane, Concept Stew Ltd would provide the £18,000 deposit, on the understanding that it would be paid back from the SIPPs as soon as possible.

18. Mr Kitchen wrote on 1 June 1999 explaining that National Mutual had told him that they were experiencing a four week backlog on transfers from the USS. He said that, for this reason, he had contacted USS to try and speed things up. Mr Kitchen said that he had tried to impress upon the person he spoke to that this was a transfer to a SIPP where a property purchase was underway.

19. Contracts for the purchase of 139 Brick Lane were exchanged on 4 June 1999.

20. On 18 June 1999 USS Ltd wrote to Mrs Szuscikiewicz,

“I am writing to inform you that we have not received a response from the London [School] Of Hygiene & Tropical [Medicine] regarding the outstanding contribution query referred to in our previous letter. We have decided therefore to calculate your benefits based on the information we are currently holding on our database adjusted if necessary to avoid your benefits being overstated.

If at a future date the London [School] Of Hygiene & Tropical [Medicine] provide us with amended details we will, if necessary, recalculate your benefits.”

21. The enclosed statement quoted a transfer value of £26,593.78. The transfer value in respect of post 6 April 1997 service (section 9(2B) rights
) was given as £0.00 and the value of the GMP liability included in the transfer value was given as £1,172.29. Mrs Szuscikiewicz forwarded this statement to Mr Kitchen and explained that the outstanding query referred to was an overpayment of £179 in her last month of employment which had been repaid. She went on to express the opinion that the figures gave a “pretty good ball-park figure”, which she thought was more than was needed to complete on 2 July 1999 and sufficient to reassure Namulas. 

22. Mr Kitchen then wrote to Namulas on 21 June 1999 explaining that exchange on the property had taken place in the company’s name using £18,000 of the company’s money. He explained that completion would be in the name of the SIPP using a £65,000 loan from National Westminster Bank, £107,000 of non-protected rights in respect of Mr Morris and £25,000 of non-protected rights in respect of Mrs Szuscikiewicz. Mr Kitchen acknowledged that Mrs Szuscikiewicz’s transfer might not be completed in time and proposed that the company leave £10,000 of the original input as advance rent. He asked for confirmation that all fees would be settled from the SIPP using surplus cash, including the advance rent. Mr Kitchen concluded,

“This should still leave ample surplus cash within the SIPP even initially so that the loan can be serviced without the payment of periodic rent. I have today faxed details of Gill Szuscikiewicz’s transfer value and deferred pension entitlement within the USS to Dave Gregory [National Mutual] for analysis, in order to complete our files for compliance purposes. The figures are confirmed as a total transfer value of £26,593 of which, £1,172 will represent the protected rights element. For completeness, I have sent a copy of this letter to Stephen and Gill, and also Peter Bryan at Curruthers & Co so that he is able to deal with the company’s initial input of £18,000 in accordance with the client’s wishes.”

23. The purchase of 139 Brick Lane was completed on 5 July 1999.

24. Mrs Szuscikiewicz was then sent a further transfer value statement by USS Ltd dated 17 July 1999. This statement quotes a total transfer value of £26,977.41, including a value for the GMP liability of £7,405.36. The transfer value in respect of post 6 April 1997 service was again shown as £0.00. Mr Kitchen wrote to USS Ltd on 5 August 1999 pointing out that the protected rights element had increased significantly reducing the amount available for purchasing the commercial property. He stated,

“Your office was informed as long ago as April, that these two transfers were to go into Self Invested Personal Pensions and that the non-protected rights element was to be used in a commercial property purchase. Neither we, our clients, or the receiving office, National Mutual Life were informed that either transfer had been materially changed until after the completion of the property purchase, when the first and more significant transfer had been received.

In other words, at the time the purchase completed, the protected rights element in respect of Mr Morris was known to be £23,945.91 and in respect of Mrs Szuscikiewicz, £1,172.25. Even though it may be argued that the figures were estimates until final figures were confirmed and the transfer made, it is totally unacceptable for an estimate to be so far out from the actual figure, particularly when officials of the USS scheme had been informed of the critical importance of the breakdown of these figures as early as April.”

25. Mrs Szuscikiewicz signed the form requesting the transfer to go ahead on 4 August 1999. When the transfer value was paid to National Mutual it was discovered that the protected rights were then  quoted as £13,335.16, leaving £14,461.05 to be invested in the SIPP. USS Ltd have said that, as far as they are aware,  Mrs Szuscikiewicz was first informed of the final split in a telephone conversation on 13 August 1999.

26. The property purchase was finally funded as follows:-

Purchase price

£180,000

Solicitors fees

£ 3,496.50

Total


£ 183,496.50

Bank loan

£64,110

Advance rent

£12,000

SIPP fund

£107,386.50

Total


£183,496.50

27. Namulas confirmed to Mrs Szuscikiewicz on 24 September 1999 that the £107,386.50 had been taken from Mr Morris’ SIPP. They explained that a portion of her recently received transfer value should be allocated to Mr Morris’ SIPP to cover his protected rights element which should not have been used for the property purchase. They had allocated the ownership of the property as 88% for Mr Morris and 12% for Mrs Szuscikiewicz.

28. USS Ltd wrote to Mrs Szuscikiewicz on 28 October 1999 explaining that the original transfer value statement had only included protected rights in respect of service before 6 April 1997. They said that in future they would be amending their letter to include the total protected rights figure. In response to a letter from Mr Kitchen, USS Ltd said that the fact that the split between the protected rights and the excess transfer value was critical had not been pointed out to them and they did not appreciate the significance. This was confirmed at stage one of the Internal Dispute Resolution (IDR) procedure and USS Ltd also said that the inference they could take from the information provided by Mrs Szuscikiewicz was one of urgency.

29. At stage two of IDR, USS Ltd said,

“In particular, the committee noted that USS Ltd had stated that the protected rights value included in the transfer value quotation in respect of service after 6 April 1997 (section 9(2B) rights) was “0.00”. This information was provided next to details of the Guaranteed Minimum Pension (GMP) accrued to 6 April 1997 and the value of that GMP. Thus the committee was of the opinion that sufficient details had been provided by USS Ltd in the quotation to enable those involved in effecting the transfer to appreciate the situation.

The committee also noted that USS Ltd had never been advised of the purchase price of the property and hence having satisfied itself that all relevant considerations in the case had been taken into account, the committee was unanimous in upholding the decision of the chief pensions manager at stage 1 of the IDR procedures.”

30. National Westminster Bank have confirmed that, because of concerns they had at the time the original loan was agreed, it is likely that they would have turned down a request for a higher loan.

31. Mrs Szuscikiewicz has stated that the change in financing for the property purchase has put a financial strain on her company, including the inability to hire additional staff. She attributes a disappointing revenue performance to the lack of skilled sales and marketing staff. Mrs Szuscikiewicz also pointed out that she had been unable to draw any salary from the business for several months. She has also stated that she was forced to transfer another policy from Clerical Medical, which she had not otherwise intended to.

32. USS Ltd have confirmed that they did not receive complete National Insurance information from the London School of Hygiene and Tropical Medicine until 18 June 1999 and this could not be incorporated into the first quote sent to  Mrs Szuscikiewicz. They have also confirmed that a final figure for the post 1997 protected rights was known at the time the second quote, on 17 July 1999, was sent out but this was not included in the statement.

CONCLUSIONS

33. The relevant legislation does not actually require the split between protected rights and non-protected rights to be given. However, there is a difference between not quoting a figure at all and quoting an incorrect or misleading figure. There is quite a substantial difference between protected rights of £1,172.29 and £13,335.16 and for Mrs Szuscikiewicz’s purposes this was a crucial difference because the protected rights element could not be used toward the purchase of the property.

34. Stating that the transfer value in respect of section 9(2B) rights was £0.00 was incorrect, which amounts to maladministration on the part of USS Ltd. It would have been better for them to have left the section blank or to have said ‘unknown’.

35. USS Ltd have argued that they provided sufficient information for Mrs Szuscikiewicz, or at least her financial advisers, to ascertain that £0.00 could not possibly be correct. They rely on the fact that it was known that the USS was a contracted-out scheme and that Mrs Szuscikiewicz had post 1997 service. Since all benefits deriving from post 1997 contracted-out service are section 9(2B) rights, they argue that Mrs Szuscikiewicz’s advisers should have queried the figure or, as they put it, appreciated the situation. Such an argument, which seems to me to be not without force, does not excuse the maladministration but does cast some doubt as to whether USS can be identified as causing the injustice claimed. 

36. Mrs Szuscikiewicz has identified the main injustice as the fact that she did not have as much to put towards the purchase of 139 Brick Lane as she thought. She has quantified this in terms of a loss of equity, being the difference between the 33% share she was hoping for and the 12% share which resulted after the purchase. Mrs Szuscikiewicz has also said that she was forced to transfer the proceeds from another policy, which she had intended to leave in place. 

37. Mrs Szuscikiewicz first received an estimate of her transfer value on 16 April 1999 and this made no mention of the split between protected and non-protected rights. On the 17 May 1999 Mrs Szuscikiewicz expressed an opinion that her protected rights were bound to be less than £20,000, but it is not clear on what she based this assumption. Contracts were exchanged for the purchase of 139 Brick Lane on 4 June 1999 and the first incorrect statement regarding her section 9(2B) rights was sent to Mrs Szuscikiewicz on 18 June 1999. By that time she was committed to the purchase. The purchase of 139 Brick Lane was completed on 5 July 1999 and the second erroneous statement was sent to Mrs Szuscikiewicz on 17 July 1999. From this, in my opinion, it is difficult to accept that she relied on the incorrect information in making her decision to participate in the purchase of 139 Brick Lane. 

38. The reduction in Mrs Szuscikiewicz’s share of the property is therefore not a direct result of the erroneous statement about her section 9(2B) rights. Nor do I believe that the necessity of transferring her other policy can be shown to be a direct result of the misstatement of her section 9(2B) rights. Mrs Szuscikiewicz had decided to enter into a property purchase in advance of the statement of her transfer value from USS Ltd and was prepared to fund the purchase from her pension rights. The transfer value she received from USS Ltd was the correct amount in total, only the split between protected and non-protected rights had changed. Mrs Szuscikiewicz has said that she was forced by this to transfer her other policy but what actually required her to make the second transfer was her decision to participate in the purchase of 139 Brick Lane. This decision was taken prior to the misstatement and therefore cannot be attributed to it.

39. Mrs Szuscikiewicz has also attributed the poor performance of her business to the necessity to part-finance the purchase of 139 Brick Lane. I think it would be very difficult to show such a correlation even with the forecasts that Mrs Szuscikiewicz has provided. Since a forecast is just that and there are many variables that influence the performance of a business. 

40. Although I find that there was maladministration on the part of USS Ltd, I do not find that Mrs Szuscikiewicz has suffered injustice as a direct consequence. Consequently, I do not uphold her complaint against USS Ltd.

DAVID LAVERICK

Pensions Ombudsman
26 March 2002

� Section 9(2B) of the Pension Schemes Act 1993
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