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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr I C Musgrave

Scheme


:
Kvaerner Limited Funded Unapproved Retirement Benefit Scheme for Ian Crossley Musgrave

Trustee
:
Kvaerner Trustees Limited

Administrator
:
Kvaerner Services Limited

Employer
:
Kvaerner Limited (formerly Trafalgar House plc)

THE COMPLAINT (dated 27 December 2000)
 AUTONUM 
Mr Musgrave alleged injustice involving financial loss in consequence of maladministration by the Trustee in that premiums were deducted from the contributions to the Scheme for life assurance cover without his agreement and in that he was not provided with annual audited accounts.  

 AUTONUM 
Mr Musgrave also claimed compensation for time spent on dealing with matters that had arisen because of the manner in which the Scheme had been administered by Kvaerner Services Limited.

MATERIAL FACTS
 AUTONUM 
The Rules of the Scheme were made by a deed dated 14 November 1995 and, with effect from 1 October 1995, Mr Musgrave was provided with membership.  The Employer’s initial contribution rate to the Scheme was set at 31% of the amount by which his basic annual salary exceeded the Earnings Cap introduced by the Finance Act 1989.  The contributions were invested in an interest bearing account with the Nationwide Building Society (Nationwide) on a monthly basis and invested, half yearly in arrears, in investment funds offered by the Trustee’s investment house, Newton Fund Managers Limited (Newton).  The investment charges and the cost of life assurance cover were debited to the Scheme but all other expenses were met by the Employer.  

 AUTONUM 
The life assurance benefit referred to above was described in an Appendix to an announcement letter dated 9 November 1995, as follows:

“Death in service benefits provided through the Executive Pension Scheme are restricted by the cap in the same way as pension benefits.  The standard amount of life assurance cover provided for you under the FURBS arrangement is 4 times the amount by which your basic annual salary exceeds the cap.  The amount of the cover and its costs will be reassessed annually on 1st October and increased to reflect any increase in your basic annual salary.  The cost of life assurance cover will be treated as a first charge upon the contributions to the FURBS and once the annual premium has been paid, the balance will be invested to provide retirement benefits.  The Company’s contribution was arrived at after taking account of this cost.

The availability of this cover is subject to the life assurance company being prepared to accept the risk on reasonable terms, and if your cover is restricted in any way you will be notified accordingly.  In addition to the life assurance cover the amount standing to the credit in the FURBS itself would also be paid out to your dependants in the event of your death.

As with the lump sum death benefits provided through the Executive Pension Scheme, the Trustee will have discretion to decide to whom the lump sum death benefits under the FURBS are paid; normally it would be paid to the beneficiary’s spouse and/or other people who are financially dependent upon the member.  So that the Trustees can be aware of your wishes with regard to death benefits, please complete the enclosed Nomination Form.”

 AUTONUM 
Mr Musgrave completed a Nomination Form on 11 December 1995.

 AUTONUM 
In a letter to Kvaerner Services Limited dated 22 April 1999, Nationwide stated that Mr Musgrave’s account was overdrawn by an amount of £392.24.  On 24 May 1999, Kvaerner Services Limited provided Newton with Trustee’s instructions to disinvest an amount of £573.31 from Mr Musgrave’s funds within the Scheme.  This sum was to pay the required £392.24 to Nationwide, plus £1 in order to keep the account open, and £180.07 to reimburse Kvaerner Services Limited for a life assurance premium which it had paid for Mr Musgrave in March 1998.  This letter was copied to Mr Musgrave.  The Trustee’s disinvestment instructions were actioned twice, but this error was not identified at the time.  
 AUTONUM 
In August 1999 Mr Musgrave left the service of the Employer and requested that the value of the Scheme should be paid to himself.

 AUTONUM 
On 29 September 1999, Kvaerner Services Limited provided Mr Musgrave with a schedule of contributions to the Scheme which covered the period from October 1995 to March 1998.

 AUTONUM 
In a letter to Kvaerner Services Limited dated 27 October 1999, Mr Musgrave stated that:

· In the previous year he was informed that the Employer wished to replace the Scheme, but no decision had been taken about a replacement arrangement.

· Two reasons were given for the need to replace: the first because of changes in the rules relating to National Insurance and the second because the administration of the Scheme was proving to be complex.  

· The schedule provided had revealed that contributions to the Scheme had ceased after the March 1998 payment.

· In June 1999, monies had been disinvested from Newton.

Mr Musgrave also included a series of questions pertinent to the above, aimed at both Kvaerner Services Limited and the Trustee.

 AUTONUM 
In a letter to Mr Musgrave dated 4 January 2000, Kvaerner Services Limited stated that:

· A disinvestment from Newton of £573.31 had been made in May 1999 (as detailed in paragraph 5 above).

· A deposit of £393.24 had been paid to Nationwide on 5 July 1999 in order to bring the account back into credit following the withdrawal of £7,000 (which should have only been £5,059.00) in October 1997.

· The amount of the contribution sent to Nationwide in October 1997 had been overstated by an amount of £1,941, but it had been decided that, rather than disturb the investments, the amount should be treated as a forward payment of contributions.  However, contributions to the Scheme had ceased after the March 1998 payment.

· In March 1998, the life assurance premium for the Scheme was paid by Kvaerner Services Limited as there were insufficient funds in the Nationwide account.  Reimbursement was made in June 1999 following the disinvestment from Newton.  

· Even though the contributions to the Scheme had ceased after March 1998, the life assurance benefit had remained in force until his instructions had been received in a letter dated 28 August 1998 to cancel the cover.

· The Employer and Kvaerner Services Limited had agreed that a lump sum would be paid to him as compensation for the discontinuance of the Scheme based upon a monthly contribution of £298.20 per month to cover the period April 1998 to August 1999, plus interest calculated at the bank base rate, as adjusted for the overpayment of £1,941.

 AUTONUM 
In a letter to Mr Musgrave of the same date, the Trustee replied to most of the questions which had been directed to it and stated, in particular, that the audited accounts for the Scheme for the years 1997, 1998 and 1999 were to follow.

 AUTONUM 
On 21 January 2000, Kvaerner Services Limited sent a cheque to Mr Musgrave for an amount of £2,450.05 to cover the contributions to the Scheme for the period April 1998 to August 1999 inclusive, less the overpayment of £1,941, plus interest on the contributions and an amount for the grossing up of National Insurance contributions assuming tax at the basic rate of 23%, less tax at the basic rate and National Insurance contributions.

 AUTONUM 
In a letter to Kvaerner Services Limited dated 19 February 2000, Mr Musgrave stated that:

· His attention had been drawn to Rule 6.2(3) of the Scheme.  

· He had neither requested nor agreed to the life assurance cover which had been provided.  

· He had only become aware of the cover when a benefit had appeared on his tax assessment and he had then asked for it to be cancelled.

· With regard to the encashment of units in May and June 1999, only the former had been referred to in the letter of 4 January 2000.

· With regard to the overpayment of £1,941, this amount had been recovered by a combination of the contributions paid for the period October 1997 to March 1998 and the encashment of units.

· The accounts for 1995 and 1996 would be required.

 AUTONUM 
Rule 6.2(3) of the Scheme is as follows:

“For so long as the Executive is employed by the Company, the Trustees may pay premiums to an insurance company to provide a lump sum benefit, payable on the Executive’s death, of an amount agreed between the Executive and the Trustees.  The proceeds of the policy will form part of the assets available to provide benefits.”

 AUTONUM 
On 7 June 2000, Kvaerner Services Limited apologised to Mr Musgrave for the delay in replying to his letter of 19 February 2000 and stated that:

· The accounts for the Scheme were currently with the auditors.

· The initial account would cover the period up to 5 April 1997.  

· The life assurance benefits had been detailed in the announcement letter of 9 November 1995.

· The nomination form addressed to the Trustee had been taken as his agreement to the life assurance benefit.

· The life assurance benefit had been cancelled from the next renewal date of December 1998 following his request made in August 1998 and, accordingly, no refund was due.

· The Newton disinvestment had been actioned twice and this error had not been picked up.

· The Nationwide over-investment of £1,941 had been recovered as he had suggested.

· A net amount of £549.24 was still owed to him and the calculation of this sum was detailed in an Appendix to the letter.

 AUTONUM 
The Appendix showed that the calculation of the refund of contributions, detailed in the previous letter of 21 January 2000, for the period April 1998 to August 1999 had failed to take account of the increases during the period of the Earnings Cap and that the grossing up of the National Insurance should have assumed tax at the higher rate of 40%.  
 AUTONUM 
On 16 June 2000, Mr Musgrave complained to Kvaerner Services Limited that the amount of compensation agreed for the period April 1998 to August 1999 had been set at the contribution rate in force as at March 1998, ie £298.20.  

 AUTONUM 
On 31 July 2000, Kvaerner Services Limited stated that it had discussed the compensation matter with the Employer and it had been agreed that the amount of compensation for the period April 1998 to August 1999 had been correctly calculated but, as the higher amount had already been paid, no attempt would now be made to reclaim any overpayment.

 AUTONUM 
On 31 July 2000, Kvaerner Services Limited provided Mr Musgrave with a cheque for £2,634.50, this being £614.91 for the duplicated disinvestment from Newton of £573.31 plus interest, and £2,019.59 for the overpayment of £1,941 plus interest.

 AUTONUM 
In a formal joint response to the complaint, Kvaerner Services Limited and the Trustee have stated that 

(i) It was accepted that Rule 6.4 of the Scheme provided that “The Trustees will prepare annual accounts of the scheme and have them audited.”  The Trustee had prepared accounts and these were currently with the auditors but there were some points of detail which the auditors wished to clarify in relation to the most recent years and, until all of the FURBS accounts since inception have been agreed, the auditors were unwilling to release any sets of accounts as approved.

(ii) With regard to the life assurance benefit, the Scheme was put into place by the Employer and it formed part of Mr Musgrave’s terms and conditions of employment.  The announcement letter of 9 November 1995 was a statement of the terms on which the Scheme was being set up.  It was not a statement of options.  It was quite clear that the life assurance benefit would have a cost and that the appropriate premium would be taken from the Scheme.  These were specific conditions of the arrangement of which Mr Musgrave had to have been aware in accepting the Scheme as a benefit.  The implementation of these arrangements was provided for in the Rule 6.2(1), “or as otherwise requested by the Company and agreed by the Trustees.”

(iii) There was considerable correspondence between Mr Musgrave, the Trustee and the Employer concerning the amounts due to him on settlement of the Scheme’s benefits subsequent to him leaving the Employer.  These matters were settled by a payment from the Employer and it was considered that Mr Musgrave had received compensation, whether or not there was any cause for such compensation.

 AUTONUM 
Rule 6.2(1) of the Scheme is as follows:

“Except as described below, or as otherwise requested by the Company and agreed by the Trustees, the assets of the Scheme will be invested as specified by the Executive from time to time.

CONCLUSIONS
 AUTONUM 
Under trust law and Inland Revenue requirements, members of occupational pension schemes have for many years been entitled to certain information about their scheme.  The Social Security Act 1985 formalised and extended the existing requirements, with regulations containing detailed disclosure requirements which were to apply in future.  Subsequent regulations have amended the requirements and most of the new requirements are to be found in the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (as amended).  Whilst these Disclosure Regulations do not apply to schemes which have not been approved by the Inland Revenue or which have only one member entitled to any benefits, good administrative practice as well as trust law requires that the general principles, where appropriate, should be followed by the trustees of any scheme.  

 AUTONUM 
Here, Mr Musgrave was the member of an unapproved scheme and he was also the only member entitled to any benefits.  Accordingly, the Disclosure Regulations did not apply to the Trustee but Mr Musgrave was properly provided with an announcement letter which detailed the main terms and conditions of the Scheme being offered by the Employer.

 AUTONUM 
The Appendix to the announcement letter for the Scheme stated that a life assurance benefit was to be provided and that the standard (my emphasis) amount of life assurance cover was four times the amount by which his basic annual salary exceeded the Earnings Cap.  The announcement letter went on to state that the amount of the cover would be reassessed annually and that “The availability of this cover is subject to the life assurance company being prepared to accept the risk on reasonable terms, …”.  In my judgment, it was clear that the Employer intended to provide a life assurance benefit which was to be insured with a life assurance company with the amount being set at the level stated but, if the life assurance company was unable to provide the cover required at a reasonable premium rate, either initially or at any date in the future, a lower level of cover could be provided.  Consequently, the use of the word “standard” related to the proposed level of life assurance cover to be provided, but which it might not always be possible to maintain as the actual amount was dependent upon Mr Musgrave’s insurability and/or continuing insurability.  I do not therefore accept Mr Musgrave’s assertion that the use of the term “standard” signified that the life assurance cover was an optional benefit, for which inclusion a specific election was required to be provided by himself to the Trustee.  The Scheme being offered to Mr Musgrave was a discretionary benefit which formed part of his remuneration package and it was open to him to negotiate with the Employer the proposed benefits to be provided to him.  

 AUTONUM 
Mr Musgrave was made aware, or ought to have been made aware by the announcement letter that life assurance cover was a benefit provided by the Scheme.  I do not therefore accept his assertion that he was only made aware of the provision of the life assurance cover by a benefit appearing on a tax assessment.

 AUTONUM 
Mr Musgrave further asserted that he did not provide any agreement to the Trustee for premiums to be paid to a life assurance company, as was required under Rule 6.2(3) of the Scheme.  The Trustee’s responsibility was to ensure that the Scheme was set up and administered strictly in accordance with the announcement letter and the Rules, copies of which were both provided to Mr Musgrave.  In my judgment, in the absence of any notifications to the contrary, the Trustee was justified in assuming that Mr Musgrave had accepted membership of the Scheme with the benefits provided in accordance with the announcement letter.  This assumption could only have been reinforced by the return of the nomination form on 11 December 1995 and, accordingly, Mr Musgrave’s implicit agreement for the payment of premiums was so provided.  Accordingly, I do not uphold that part of Mr Musgrave’s complaint which related to the life assurance benefit provided by the Scheme.

 AUTONUM 
I have no difficulty in finding that the Trustee’s admitted failure to have prepared annual accounts for the Scheme and have them audited, as required by Rule 6.4 of the Scheme, constituted maladministration on its part.

 AUTONUM 
I understand that progress in the preparation of accounts has since been made and that these should follow in the near future.  I accept that, had the accounts been properly issued when due, Mr Musgrave might have realised sooner that part of the contributions to the Scheme were being used to pay premiums for the life assurance benefit which he did not want.  However, to be able to uphold a complaint, I must not only find maladministration, but also resulting injustice.  I have already found in paragraph 25 above that Mr Musgrave ought to have been aware of the life assurance cover and, as he enjoyed the benefit of that cover whilst it was provided, I cannot justifiably uphold a complaint against the Trustee and direct that some of the premiums should be returned to him.  

 AUTONUM 
Mr Musgrave claimed compensation for time spent in dealing with matters that had arisen because of the manner in which the Scheme had been administered by Kvaerner Services Limited.  A sum of compensation was agreed between Mr Musgrave and the Employer, but this related to a settlement by the Employer for the contributions which should have been paid to Mr Musgrave during the period April 1998 to August 1999, but for the discontinuance of the Scheme.  This settlement may therefore be disregarded.  I normally expect complainants to spend reasonable amounts of time in dealing with their own financial affairs and to meet any associated incidental expenditure themselves but here Mr Musgrave was obliged to spend more than the normal time than was necessary in correcting Kvaerner Services Limited’s calculations regarding the duplication of the Newton disinvestment and the overpayment of the October 1997 contribution to the Scheme.  Undoubtedly, Mr Musgrave also suffered inconvenience because of the delays which he experienced in receiving replies to his correspondence, particularly as all of these matters arose only after he had left the service of the Employer.  Accordingly, I uphold this part of the complaint against Kvaerner Services Limited.

DIRECTIONS

 AUTONUM 
I direct that:

(i) Within one month of the date of this Determination, the Trustee shall provide Mr Musgrave with audited annual accounts for the Scheme covering the appropriate periods from the inception date to 30 September 2000.  

(ii) Kvaerner Services Limited shall, forthwith, pay to Mr Musgrave the sum of £250 as appropriately modest redress of the non-pecuniary injustice caused by its maladministration.  

DR JULIAN FARRAND

Pensions Ombudsman

18 July 2001
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