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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr S W Sanders

Scheme
:
Micro Warehouse Ltd 1988 Pension Plan 

(formerly Inmac (UK) Ltd 1988 Pension Plan)

Administrator
:
Scottish Widows plc (Scottish Widows)

THE COMPLAINT (dated 28 December 2000)
 AUTONUM 
Mr Sanders alleged injustice involving financial loss in consequence of maladministration by Scottish Widows in that it, arbitrary and unfairly, and without notification, deducted 40% of the Regular Units from his account within the Scheme.

MATERIAL FACTS

 AUTONUM 
Mr Sanders became a member of the Scheme, a contracted-out defined contributions scheme insured with Scottish Widows, when it was established on 6 April 1988.  He left on 31 July 1989 and has stated that he did not receive a Statement of Benefits on leaving.

 AUTONUM 
Mr Sanders was provided with Annual Statements which showed the following:

Year Ended
Protected Rights Units
Regular Units
Bid Price
Value

£
Transfer Value

£

1990
1181.4656
5543.0654
121.5
8,170.29
-

1991






1992
1481.7148
5543.0654
147.1
10,333.43
7,828.43

1993
1481.7148
5543.0654
161.1
11,316.90
7,748.77

1994
1481.7148
5543.0654
175.0
12,293.35
8,417.36

1995



9,101.46
9,101.46

1996



9,875.54
9,875.54

1997
1481.7148
3326.2512
222.5
10,697.70
10,697.70

1998
1481.7148
3326.2512
239.0
11,491.03
11,491.03

No Annual Statement was provided for 1991 and those for 1995 and 1996 were in a different format which did not provide any unit details.

 AUTONUM 
In 1998 Mr Sanders requested Annual Statements for 1997 and 1998 which were outstanding and, when they were received, he realised that the Regular Units had been reduced in 1995 from 5543.0654 to 3326.2512, a reduction of 2216.8142 or 40%.  Mr Sanders was unable to find any references to any charges which should have been applied to his account on leaving, except that the Scheme’s Member’s Booklet stated the following:

“If a transfer value is paid, a reduction may be made to the value of units held on early encashment.  Similarly, if an account is made ‘paid-up’, a reduction may be made to the number of units held. …”

 AUTONUM 
In a formal response to the complaint, Scottish Widows has stated that it accepted that the 1995 and 1996 Annual Statements had not shown Mr Sanders’ unit holdings but the value had been clearly stated.  The Member’s Booklet used the term “may” with regard to a reduction being made to the number of units held on an account when made paid-up because that had allowed for any changes in future practice.  A copy of a Technical Guide for the Independent Financial Adviser had been given to Mr Sanders so that he could see the precise basis for the paid-up reduction which had been applied to his account between the 1994 and 1995 Annual Statements.  The trustees would have received this document and the Member’s Booklet when the Scheme commenced and it was their responsibility to give the members information about the Scheme, which included any charges on leaving service.  A copy of a letter sent to Mr Sanders’ former employer’s financial advisers, dated 5 October 1995, was provided in order to show that the financial advisers were aware of the paid up reductions which had applied to the members’ accounts.  This letter was as follows:

“I refer to your letter of 19 September 1995, I note the concerns you have raised regarding the Scheme’s Annual Benefit Statements and specifically those in respect of [two] members …

On investigating the matter, the reductions to leavers accounts are disclosed in the Member’s Booklet and fully explained in the Technical Guide …  the reason that “a reduction may be made to the value of units”, is that in cases where the agent does not take initial commission no reduction is applied.  Our literature therefore covers both scenarios.  May I also draw your attention to the Member’s Booklet were it states that an accurate quotation of a leavers fund may be obtained at any time.
It should be noted until this year, we have not issued annual statements in respect of the preserved members, except in the case of Inmac.  To provide you with these statements the correct reduction was applied to the Transfer Value.  As previously advised it required a system enhancement to reflect this reduction in the Fund Value declared.

According to our records it was clearly stated that in the cases of leavers the Fund Value equals the Transfer Value, as the reduction, in theory, is applied on the date of leaving.

The Summary Schedules are a straight forward reflection of the details declared on the Annual Benefit Statements.  Once again it appears that to incorporate year end adjustments and single premiums paid after the deadline of 5 May, [the Scheme’s Year End] we were requested to produce non-standard statements for the Inmac Scheme.  Due to the costs involved it is not feasible for us to produce schedules that reflect these differences.

I appreciate your point of view, but under the circumstances, feel that we cannot be held entirely responsible for the confusion that has arisen.  The Trustees should have made the individual leavers aware, at the time, that the statements produced did not show the correct Fund Value and of the reductions applied on leaving the Scheme.

I conclude that I cannot conform with your request to honour the Fund Values stated on last year’s statements as we have complied with the terms and conditions of our contract throughout.”

 AUTONUM 
The following is an extract from the Technical Guide for the Independent Financial Adviser, as provided to Mr Sanders and referred to above in Scottish Widows’ letter of 5 October 1995:

“Encashing Units

… if units are to be encashed early … a reduction is normally made to the full value in order to allow for expenses which have been incurred but not yet recouped through the contract’s normal charging structure.  Similarly, a reduction may be made to the number of units held if an account or policy is being made ‘paid-up’.

The reduction applied to the full value is expressed in the following terms:

40% of contributions on which initial commission has been paid

less 5% of contributions on which renewal commission has been paid.

There is no reduction to the full value where level commission has been paid, for example, with Protected Rights benefits. …”

CONCLUSIONS

 AUTONUM 
The letter of 5 October 1995 is informative in that it evidences that Scottish Widows did not have a system in place which properly catered for Annual Statements for the paid-up members of the Scheme.  Mr Sanders received Annual Statements for the years 1992, 1993 and 1994 which were clearly incorrect.  Despite the evident awareness of the discrepancies in the unit values, Scottish Widows especially provided Annual Statements at the request of the former employer’s financial advisers for the paid-up members of the Scheme which were known to have been incorrect.  In my view, it was inexcusable for Scottish Widows not to have manually altered the relatively few Annual Statements required.

 AUTONUM 
I do not accept Scottish Widows’ assertion that the trustees should have warned the relevant members on leaving about either its own inability to provide accurate Annual Accounts or any inadequacies in its standard Member’s Booklet issued and provided to the former employer for the type of product involved.  

 AUTONUM 
The Occupational Pension Schemes (Disclosure of Information) Regulations 1986 (as amended) (the Disclosure Regulations) required that a member must be furnished with information in writing  “as at a specified date” of “(i) the value of the member’s protected rights under the scheme, and (ii) the value of the member’s accrued rights (other than his protected rights) under the scheme.”  Accordingly, Scottish Widows’ failure to provide Mr Sanders with the correct value of his Regular Units in the Scheme constituted maladministration.

 AUTONUM 
However, Mr Sanders’ account was subject to a charge when it should have been made paid-up in accordance with the terms of the Scheme.  These terms were detailed in the Technical Guide for the Independent Financial Adviser and the same terms would have been similarly reflected in the former employer’s own Technical Guide to the Scheme.  As both of these documents formed part of the Scheme’s overall documentation, I have no reason to disbelieve that the charge was properly applied.  

 AUTONUM 
Mr Sanders did not therefore suffer any injustice because of the reduction to his Regular Units and he did not suffer any additional financial loss because of the lateness of the application of that charge as the percentage reduction applied in 1995 to his Regular Units had the same effect as if the charge had properly been applied on the date on which he had left service.

 AUTONUM 
Mr Sanders has expressed some concern about the information that the former employer’s financial advisers had used as the value of his account in the Scheme in order to advise him on whether he should have joined the scheme of his new employer.  I have read the financial advisers’ letter of 25 April 1990 and I am satisfied that, even if the value of Mr Sanders account had been overstated, he did not suffer any injustice in this regard, as the reasons offered for not recommending that he should join the scheme of his new employer had not been dependent upon the value of his account. 

 AUTONUM 
Understandably, Mr Sanders suffered disappointment in having his benefit expectations unexpectedly reduced without any proper notification.  Disappointment is certainly capable of constituting an injustice and, in the circumstances of the present case, I uphold the complaint in this respect against Scottish Widows.   

DIRECTION

 AUTONUM 
I direct that, forthwith, Scottish Widows shall pay to Mr Sanders the sum of £250 as appropriately modest redress for the non-pecuniary injustice caused by its maladministration identified in paragraph 13 above.

DR JULIAN FARRAND

Pensions Ombudsman

4 June 2001
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