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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P Hooley

Plan
:
The Rank Pension Scheme

Trustees
:
Rank Pension Plan Trustee Limited

Principal Employer
:
The Rank Group plc (Rank)

Employer
:
Deluxe Laboratories Ltd (Deluxe)

THE COMPLAINT (dated 5 February 2001)
 AUTONUM 
Mr Hooley has complained of injustice as a consequence of maladministration on the part of the Trustees in not (a) providing him with details of the benefits to which he would be entitled if his Employer consented to early retirement and (b) not securing his employer’s consent to early retirement, which would have resulted in a lesser actuarial reduction to his pension.  Mr Hooley has also complained of injustice as a consequence of maladministration on the part of his employer (originally named as Rank but later extended to Deluxe) in not exercising their discretion to consent to his early retirement.

MATERIAL FACTS

 AUTONUM 
Mr Hooley became a deferred member of the Plan on 30 October 1992.  He requested details of early retirement benefits from the Trustees in July 1998 and received a response dated 22 July 1998 from the Pensions Administrator.  Mr Hooley was informed that the pension he had accrued during his membership of the Plan was £7,308.60 per annum, including a Guaranteed Minimum Pension (GMP) of £5,984.16 payable from state pension age.  Mr Hooley also had a cash sum of £1,496.90 from his Additional Voluntary Contributions (AVCs).  He was told that a pension of £609.05 would be paid monthly from 1 November 1998 or he could give up £110.37 per month to receive a tax free cash sum of £12,972.08.  The letter concluded “Before I can actually pay you the pension, I must obtain your Managing Director’s authority for the early retirement.”

 AUTONUM 
On 16 March 1999 the Human Resources Manager wrote to “All Pension Plan Members” informing them of a change to the early retirement provisions, which had been agreed by the Trustees.  He explained “The effect of the change is that members of the Rank Pension Plan can now take early retirement at any time from age 50 onwards, as of right.  Previously, company consent was required.”

 AUTONUM 
Mr Hooley again requested early retirement options in September 1999.  The pensions administrators wrote to him on 13 December 1999 enclosing an Early Retirement Statement.  This quoted a maximum cash sum of £18,231.09 with a reduced pension of £4,449.76 pa or a cash sum of £5,402.26 and a pension of £5,620.26 pa.  Mr Hooley was informed that his AVCs amounted to £1,638.96 and could be taken entirely as cash, subject to the Inland Revenue limits.  The accompanying letter explained that “the early retirement reduction applied has been calculated with reference to age 65 except for any periods of pensionable service, if applicable, that can be taken from age 60 without reduction.”

 AUTONUM 
Mr Hooley spoke to the Head of Group Benefits on 16 December 1999 regarding the calculation of his early retirement benefits.  The Head of Group Benefits at Rank also wrote to Mr Hooley on 21 January 2000.  She explained that early retirement had been subject to the consent of the Company and the Trustees and was therefore a discretionary benefit.  Where consent was given, the pension would be reduced by 4% per year for the period between age 60 and the actual retirement date.  With effect from February 1999, members had the right to take early retirement without first obtaining Company or Trustee consent.  The reduction that applied in these circumstances was calculated by reference to age 65.  There was an option to use the lower reduction but this required the consent of the Company.  The letter explained 

“The figures quoted to you in 1998 reflected the discretionary nature of the early retirement benefit at the time and the requirement for consent.  They were only valid therefore at the time they were quoted to you.  Figures provided more recently to you are on the basis of you now having the right to an early retirement benefit.  They reflect the fair value of your entitlement under the Plan taking account of the fact that payment would be made before age 65.

The policy change therefore does not reduce your entitlement under the Plan, which is to a deferred pension payable from age 65.  Instead, with effect from February 1999, you now have additional benefit entitlement.  This is to an early retirement pension from age 50 with the pension being discounted by reference to the number of years between your age at retirement and age 65”

 AUTONUM 
On 27 January 2000 Mr Hooley’s representatives, Thompsons, wrote to the pensions administrator asking for clarification of the early retirement provisions.  They noted that the November 1999 edition of the members’ booklet said that a member could opt to take early retirement from age 50 and receive a reduced pension.  They explained that the booklet did not contain any worked examples as promised.  However, they noted 

“Nonetheless, the necessary implication is that the actuarial reduction will be made for each year of service between actual retirement and normal retirement age.

That does not reflect the provisions of the rules.  Rule 16(c), proviso (1) makes it plain (we suggest) that there will be no actuarial reduction in respect of potential years of service between a member’s 60th and 65th birthday, if the member concerned was in Group Service on the 17th May 1990.  We shall be grateful if you will explain the discrepancy.”

 AUTONUM 
Unfortunately, Thompsons did not receive a response to this letter until July 2000, by which time they had referred the matter to the Occupational Pensions Regulatory Authority, OPRA.  In her letter of 3 July 2000, the Head of Group Benefits explained that they had not taken the letter of 27 January 2000 to be a request to invoke the Internal Dispute Resolution (IDR) procedure, as Thompsons and Mr Hooley appear to have intended, and had not responded in that way.  She explained that the Plan booklet was a summary of the Plan benefits and therefore did not include full details of an early retirement calculation.  The letter continued 

“Mr Hooley is a deferred member of the Plan.  Rule 26(d) [sic] provides that the provisions of paragraphs (b) and (c) of Rule 16 also apply to deferred members of the Plan.  Rule 16(c) of the Deed of Amendment dated 28th May 1998 required the Employer’s consent to all Members retiring early (please note that in the context of a deferred Member, his ‘Employer’ would be the Rank company by whom he was last employed).  Proviso 1 of that Rule stated that when the Employer did consent to such retirement and the Member was in service on 17 May 1990, no actuarial reduction was made in respect of the Member’s potential service between age 60 and 65.

Rule 16(c) of the Deed of Amendment dated 28th May 1998 was amended with effect from 2 February 1999 to allow early retirement as of right from age 50, on the basis of a reduced pension …

Rule 16(c)(1) makes it clear that a member who retires before Normal Pension Age but after age 50 may chose an immediate pension.  Immediate pension is defined as:

‘An immediate pension (paid in lieu of all other benefits to which the Member would otherwise be entitled under the Plan) of reduced amount… equivalent to the actuarial value of the Member’s interest in the Plan, the amount of such reduced pensions and such actuarial value being determined by the Actuary.’

As you will see from Rule 16(c)(1)(l) the special provisions for retirement with Employer consent continue to apply in respect of a member who was in service as on 17 May 1990 ...”

 AUTONUM 
In August 2000 the Head of Group Benefits wrote to Deferred Members of the Plan advising them of a change to the Plan. 

“The Rules of the Plan allow you to request payment of your deferred pension prior to age 65, the Normal Retirement Age under the Plan.  Previously however an early retirement pension has only been granted if you were age 55 or above and then only if the company gave its consent to the early retirement pension.

The Company, with the agreement of the Trustee, has amended the Rules of the Plan so that you now have the right to take your deferred pension as an early retirement pension.  In order to exercise this new entitlement, you must be at least age 50.  In addition, where early retirement is taken as of right under this new provision, the pension payable will be subject to a reduction to take account of early payment.  This means that the immediate pension will be discounted by reference to the number of years remaining to age 65 …”

 AUTONUM 
Mr Hooley completed the forms to take his complaint through IDR and received a stage one determination in October 2000.  The Appointed Person for the purposes of stage one of IDR was the Head of Group Benefits.  She responded to Mr Hooley’s complaint on 5 October 2000 on the basis that Mr Hooley had raised three points:

(i) that he was entitled to an early retirement pension reduced by reference to age 60,

(ii) that the Rules of the Plan had not been validly amended, and

(iii) that the Plan booklet was inconsistent with the Rules.

Her determination explained that, prior to February 1999, the Trustees could only pay a pension before normal pension age with the consent of the Employer.  If, however, the Employer consented to early payment, the pension was reduced by reference to age 60.  Mr Hooley’s quote of 22 July 1998 had been prepared on this basis.  Following the amendment to the Rules members had the right to take early retirement without the Employer’s consent but the pension would be reduced by reference to age 65.  The option for the Employer to give consent remained, in which case reduction would be by reference to age 60.  The Trustees could only pay the benefits provided for in the Rules of the Plan, and the basis on which the Employer gave or withheld consent was a matter outside the Trustees’ remit.  The amendment to the Rules did not adversely affect Mr Hooley’s deferred benefit but had given him an additional right to take his pension early without the Employer’s consent.  The Deed of Amendment was therefore valid.  The booklets dated March 1998 and November 1999 both covered early retirement.  The March 1998 booklet referred to the requirement for Company agreement and the November 1999 booklet referred to the additional right to take early retirement and receive a pension reduced by reference to age 65.

 AUTONUM 
The Appointed Person concluded “Having reviewed all the documents in respect of Mr Hooley, I can find no grounds for the payment of an early retirement pension reduced only by reference to the period by which his retirement precedes age 60 as there is no evidence that Deluxe Laboratories has consented to this in accordance with Rule 16(c) of the Plan.  In addition, I do not consider that your suggestion concerning the validity of the deed of amendment dated 16 February 1999 has any grounds and I can find no inconsistency between the Rules and the booklet in this regard.”

 AUTONUM 
Mr Hooley took his complaint to stage two of IDR but framed in terms of:

(i) being given an incomplete quotation of benefits in December 1999, because no mention was made of a lesser reduction if Employer consent was obtained,

(ii) that previous practice had been for the Trustees to obtain the Employer’s consent and he had not been notified if this had changed,

(iii) that the notification of the change had been late and misleading, in that it did not make it clear that the right to take early retirement without consent was in addition to early retirement with the Employer’s consent, and

(iv) that the November 1999 booklet did not specify that the reduction of pension for those in service at 17 May 1990 was only for those years by which retirement precedes age 60.

 AUTONUM 
The Trustees responded on13 December 2000.  Their response was that the covering letter accompanying the quotation in December 1999 had explained the basis of calculation; that subsequent telephone conversations and letters had explained the position further and that Mr Hooley could not have been unaware of his entitlement.  They noted that Mr Hooley had not made any attempt to seek consent from his former employer, Deluxe, but that Deluxe had made it known to the Head of Group Benefits that such consent would not be forthcoming.  They regretted that the amendment to the Plan Rules had initially only been communicated to active members but did not think that this had had any effect on Mr Hooley’s rights.  With regard to the booklets, they noted 

“As stated under the Stage 1 response it is not clear why you believe the booklets do not comply with the Disclosure Regulations requirements to detail members basic entitlements and rights.

The statement in paragraph 4 [of Mr Hooley’s complaint] that “deferred members in service at 17 May 1990 therefore have the right to retire at age 60 on full pension” is incorrect.  The correct position is set out in paragraph i of the disagreement statement which includes a reference to the requirement for employer consent.

For the avoidance of doubt, despite Mr Hooley being in service at 17 May 1990 he does not have the automatic right to retire at age 60 with non discounted benefits.  The payment of benefits on this basis is and always has been subject to Company consent.

Finally, I would emphasise that since Mr Hooley has not yet elected to take benefits early, there can be no suggestion that he has relied to his detriment on information previously supplied to him.”

 AUTONUM 
In their response to Mr Hooley’s complaint to my office, Rank pointed out 

“Within Schedule 1 of the deed of amendment dated 27 May 1998 [sic] ‘Employer’ is defined as:

‘either the Principal Employer or an Associated Employer as the case may be and as the context requires and in relation to any particular Employee, Member, Pensioner or otherwise shall mean that one of the Employers by which he is for the time being (or, as the case may be, was last) employed’.

Schedule 1 further defines:


‘Associated Employer’ as:

‘any employer admitted to participation in the Plan pursuant to Rule 4 and continuing to participate in the Plan’ and,


‘Employers’ as:

‘collectively the Principal Employer and all the Associated Employers’.

Rank Leisure Holdings Plc is the Principal Employer of the Plan and Mr Hooley’s employer, Deluxe Film Laboratories Ltd … is an Associated Employer.

Under Proviso 1 of Rule 16(c)1 where the Member’s Employer consents to retirement before Normal Pension Date the benefits payable for those in Group Service on 17 May 1990 is only reduced to take account of the period by which retirement precedes age 60.

Within the context of Rule 16(c)1 (as applied through Rule 24(d)) Mr Hooley’s last Employer, Deluxe Laboratories, not Rank Leisure Holdings Plc, has discretion, as an Associated Employer, as to whether to grant consent for early retirement.”

 AUTONUM 
Deluxe have confirmed 

“To date we have no record of Mr Hooley directly requesting the consent of Deluxe Film Laboratories for early retirement.  Similarly Deluxe have not given any such consent to Mr Hooley to retire early and such consent will not be forthcoming due to the significant costs attached to it.

We consider that we are entitled to refuse consent to Mr Hooley’s request for consent to enhanced early retirement benefits under the Rank Pension Plan.  In doing so we do not believe Deluxe Laboratories Limited is breaching any duty it may owe (e.g.  the mutual duty of trust and confidence between employers and their employees).  We believe we are entitled to take into account our own interests in exercising our powers under the Rank Plan.”

TRUST DEED AND RULES
 AUTONUM 
Rule 24(d) of the Deed of Amendment dated 28 May 1998 provides “… The provisions of paragraphs (b) and (c) of Rule 16 shall also apply, mutatis mutandis, to any pension to which the former Member is entitled or prospectively entitled under paragraphs (b) or (c) of this Rule, …”.

 AUTONUM 
Rule 16(c) of the above deed provides 

“In the event of a Member retiring from Group Service, with the consent of the Employer, …or (ii) at or after the Member’s 55th birthday if the Member retired on or after 1st January 1990 for any other reason, such Member shall … be entitled on such retirement, in lieu of other benefits … to an immediate pension of reduced amount (being not less than that which would have applied in comparable circumstances under the provisions of paragraph (d) of Rule 24) equivalent to the actuarial value of the Member’s interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.



PROVIDED THAT:-

(1)
in the event of a Member, who was in Group Service on 17th May 1990, …If a Member retires prior to his 60th birthday for any other reason, his pension will be reduced for earlier payment as if his Normal Pension Date were the Member’s 60th birthday.”

 AUTONUM 
The Deed of Amendment executed on 16 February 1999 deleted Rule 16(c) and substituted:



“(c) Early Retirement

For the purpose of this Rule, “Immediate Pension” means an immediate pension (paid in lieu of all other benefits to which the Member would otherwise be entitled under the Plan) of reduced amount (being not less than that which would have applied in comparable circumstances under the provisions of paragraph (d) of Rule 24) equivalent to the actuarial value of the Member’s interest in the Plan, the amount of such a reduced pension and such actuarial value being determined by the Actuary.

(1)
Early Retirement (other than on grounds of Incapacity)

A Member who leaves Group Service (other than on grounds of Incapacity) before Normal Pension Date but after reaching age 50 may choose Immediate Pension.  

However, the following special provisions apply where:

(I) the Member was in Group Service on 17 May 1990 and is retiring before Normal Pension Date with the consent of his or her Employer.  In these circumstances, Immediate Pension will be as defined above except that any reduction will only take account of the period (if any) by which retirement precedes age 60;

(II) the Member was in Group Service before 6 April 1991 and is retiring before Normal Pension Date other than as described in (I) above.  In these circumstances Immediate Pension will be as defined above except that:

(a) if the Member is female, any reduction to that part of her pension which is attributable to Pensionable Service before 6 April 1991 will only take account of the period (if any) by which retirement precedes age 60;

(b) if the Member is male, any reduction to that part of his pension which is attributable to Pensionable Service between 17 May 1990 and 6 April 1991 will only take account of the period (if any) by which retirement precedes age 60 …”

CONCLUSIONS

 AUTONUM 
The quotation of early retirement benefits provided for Mr Hooley on 22 July 1998 reflected the Plan Rules in force at the time.  The letter made it clear that his Employer’s consent would be required before payment of pension would commence.  I agree that, to a certain extent, the wording suggests that the Pensions Administrator rather than Mr Hooley was to obtain the appropriate authorisation and a possible inference is that it would probably have been given.  Nevertheless, having received the information, Mr Hooley did not pursue the early retirement option at this time.

 AUTONUM 
By the time Mr Hooley next expressed an interest in early retirement (September 1999), the Rules had been amended.  The amendment introduced the option for members to choose early retirement, albeit with a pension reduced by reference to age 65.  Unless, that is, either of the special provisions applied.  Special provision (I) provided for the Employer to give consent to the early retirement, in which case the member’s pension would only be reduced by reference to age 60.  Special provision (II) allows for the requirements of equalisation and provides for a male member’s pension in respect of pensionable service between 17 May 1990 and 6 April 1991 to be reduced by reference to age 60.  This, I suggest, is what is referred to in the December 1999 letter, being “periods of pensionable service, if applicable, that can be taken from age 60 without reduction.”

 AUTONUM 
Although active members had been informed of the change to the Rules, deferred members, such as Mr Hooley, had not been notified.  However, Mr Hooley sought clarification in a telephone conversation with the Head of Group Benefits on 16 December 1999 and the situation was further clarified for him in her letter of 21 January 2000.  Although it might have been preferable for the situation to have been more fully explained to Mr Hooley in the letter of 13 December 1999, I do not agree that the quotation was incomplete.  The letter provided Mr Hooley with details of the benefits to which he was entitled even if it did not include benefits which he may have been, but was not, offered.  Mr Hooley, presumably, asked for details of the pension payable if he were to retire in January 2000 and this is what was provided.  In the absence of any Employer’s consent to other benefits there was no necessity for the Trustees to provide any additional information.  I am also satisfied that Mr Hooley was made fully aware of the changes to the Plan Rules within a reasonable period after receiving this benefit quotation.  I do not find that it was maladministration on the part of the Trustees not to include details of the alternative benefits available to Mr Hooley should his Employer consent to early retirement.

 AUTONUM 
If Mr Hooley believed that the Trustees were responsible for securing his former Employer’s consent for his early retirement, I have not been provided with any evidence to suggest that he queried why they were not doing so.  Instead the motif of the correspondence between Thompsons and the Trustees was whether Mr Hooley was entitled to have his benefits reduced by reference to age 60.  Clearly this assertion is not supported by the Rules of the Plan pre- or post-amendment.  Nor is there a requirement within the Rules for the Trustees to seek the Employer’s consent for early retirement.  The Rules merely instruct the Trustees how to proceed if such consent were given.  Accordingly, I do not find that it was maladministration on the part of the Trustees not to seek consent from Deluxe for Mr Hooley’s early retirement, even if this would have resulted in a lesser reduction to his pension.  In view of this, I do not uphold Mr Hooley’s complaint against the Trustees.

 AUTONUM 
With regard to the delay in responding to Thompsons’ letter of 27 January 2000, this delay, of itself, might constitute maladministration.  However, the complaint which has been investigated  made no specific mention of delay and any arising injustice would be minor.

 AUTONUM 
I shall now turn to Mr Hooley’s complaint against his employer regarding the withholding of consent to early retirement.  I am satisfied that this discretion lies with Deluxe rather than Rank and that Mr Hooley’s complaint should more properly have been brought against Deluxe rather than Rank.

 AUTONUM 
In exercising their discretion, Deluxe are quite correct in assessing each case on its merits.  To do otherwise might amount to a fettering of their discretion.  I have not seen any evidence that they had previously promised Mr Hooley that they would exercise their discretion in his favour.  Whilst they must exercise their discretion in a fair and consistent manner, they are allowed to take into account relevant matters.  To provide Mr Hooley with an early retirement pension reduced by reference to age 60 would constitute an augmentation of his benefits.  I consider it proper, in these circumstances, that Deluxe should consider the cost implications for them.  I do not therefore find that there has been maladministration on their part in not giving their consent to Mr Hooley’s early retirement.  It follows that I do not uphold Mr Hooley’s complaint against Deluxe.

DAVID LAVERICK

Pensions Ombudsman

11 September 2001
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