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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C V Brooks

Plan
:
IBM Pension Plan

Mr C V Brooks

Respondents



1.  Trustee
:
IBM United Kingdom Pensions Trust Limited

2.  Employer
:
IBM United Kingdom Limited (IBM)

THE COMPLAINT (dated 4 January 2001)
 AUTONUM 
Mr Brooks alleged that he had suffered injustice, including financial loss, as well as distress, disappointment and inconvenience, as a result of maladministration by the Respondents, in that Axa Sun Life Services plc (Sun Life) was advised of too short a period of service with IBM when he transferred his Plan benefits to Sun Life, with the result that too low a tax-free cash sum was paid to him by Sun Life when he retired.  Mr Brooks considered the compensation of £12,287 offered to him by the Trustee to be grossly inadequate and considered a sum of over £100,000 to be more appropriate.  

MATERIAL FACTS

 AUTONUM 
Mr Brooks joined IBM on 27 October 1969 and left on 17 October 1985 after nearly 16 years’ service.  He had been a member of the Plan and in March 1986 transferred his Plan benefits to a policy with Sun Life.  The transfer value paid was £21,542.36 and Sun Life was told that Mr Brooks’s service with IBM had been 10 years and 2 months, rather than 16 years.  When he was just over 50 years of age, in February 1994, Mr Brooks took retirement benefits under his Sun Life policy in the form of a tax-free cash sum of £15,394.48 and a reduced pension of £3,927.48 pa.  He was then, and remains, resident in France and a French taxpayer.  

 AUTONUM 
In January 1999 Mr Brooks wrote to IBM, in the belief that there had been an error in the amount of transfer value paid to Sun Life.  On 29 November 1999 he wrote to the Trustee, instructing it how the compensation due to him should be calculated, mentioning “arguably criminal” negligence and hinting at a fraudulent motive in the handling of his complaint.

 AUTONUM 
Mr Brooks also wrote to the Trustee on 30 November and 1 December 1999, maintaining in the second letter that the transfer value should have been increased proportionately to £33,891, a shortfall of £12,349.  Mr Brooks again set out how the compensation due to him should be calculated.  

 AUTONUM 
The Trustee had some figures calculated by an actuary at Aon Consulting, the Plan’s actuarial consultants.  The actuary concluded that Mr Brooks’s transfer value calculated in 1986 represented at least full value for all of his IBM service from 1969 to his leaving date.  

 AUTONUM 
Mr Brooks first wrote to my office on 25 January 2000 and was referred to OPAS, the pensions advisory service.   

 AUTONUM 
Sun Life advised Mr Brooks on 22 May 2000 that it would pay him the shortfall of tax-free cash in full (£4,935.77, incorrectly quoted as £4,953.77), providing the Inland Revenue gave its approval, but that his pension would henceforth be reduced from £3,927.48 to £3,579.00 pa.  

 AUTONUM 
The Inland Revenue subsequently informed Sun Life that it would not sanction the extra payment to Mr Brooks and he submitted a fresh claim for compensation to the Trustee, quoting a minimum acceptable payment of £50,759.45, including compensation for negligence of £10,000.  He also asked for the names and addresses of all the trustees, so that he could consider suing them for negligence under civil or criminal law, or both.  He was also considering action against IBM in the American courts.  In arriving at the figure of £50,759.45, Mr Brooks had taken account of the opportunity he had lost of investing the shortfall of tax-free cash for 6½ years and had used what he considered to be a conservative loss of opportunity cost of 20% pa compound.  A fortnight later he advised the Trustee that a more realistic loss of opportunity cost was 30% or 40% pa compound.  Using these figures the increment over the base figures he had calculated would be, over 6½ years, 455.09% and 803.55% or, in monetary terms, £85,782.33 and £139,623.53 respectively.  

 AUTONUM 
The Trustee wrote to Mr Brooks on 14 July 2000, offering compensation of £12,287 in full and final settlement of the matter.  This sum represented the shortfall in the lump sum payment, less the additional element of annual pension he had received as a result of the lower lump sum actually paid, to both of which figures had been added interest at the High Court judgment debt rate of 8%.  The resultant amount had been grossed up at the highest individual tax rate payable in France (54%) and an extra amount of £1,000 had been added to this figure in respect of any inconvenience caused.  

 AUTONUM 
Mr Brooks considered the offer of compensation to be “ridiculous”.  He pointed out that Sun Life had offered him, subject to Inland Revenue approval, the shortfall of £4,935.77, without any reduction to take account of the higher pension payments he had so far received.  The Trustee had also offered nothing in respect of the out of pocket expenses of £500 he alleged he had incurred.  He did not accept that the judgment debt rate of 8% should be used, and had recalculated the loss of opportunity cost as midway between 30% and 40% pa compound.  He suggested overall compensation, if paid before 31 July 2000, of £125,854, with additional monthly payments, if there were any delay, of £4,719.52.  A more realistic negligence payment, Mr Brooks thought, would have been £20,000, resulting in a total liability as at 31 July 2000 of over £200,000.  

 AUTONUM 
The Trustee then put the matter in the hands of its solicitors, Nabarro Nathanson (Nabarros) and Mr Brooks wrote to them.  He was willing to reduce his claim for compensation, effective from February 1994, from £10,000 to £5,000, but still wanted out of pocket expenses of £500.  He wanted interest to be calculated at 10% pa compound (roughly 4% over bank base rate), rather than at the judgment debt rate of 8%.  To facilitate settlement he was, reluctantly, willing to agree to a loss of opportunity cost of only 20% pa compound.  The Trustee had missed the deadline of 31 July 2000, but Mr Brooks would now extend it to 31 August 2000.  He believed the return he could have made on his money, had it been available to him, would certainly have been 50% pa, and up to 100% pa, but was willing to use a loss of opportunity rate of only 20% pa compound.  This represented an increment of 233.43488%.  The total minimum sum due as at 31 August 2000 was, therefore, £95,493.00.  He was willing, if necessary, to sue IBM for negligence and breach of contract both within the UK and, if necessary, also the IBM Corporation in the USA.  

 AUTONUM 
Nabarros replied to the effect that the offer of compensation made on 14 July 2000 remained open.  Mr Brooks, in response, talked of “embezzlement and fraud” and of IBM’s intent to defraud him of a realistic settlement.  He asked for further information and documentation, in order that he could commence legal proceedings.  In a later letter he used similar language, but offered to dispense with court action, in the UK and in the USA, on payment of £100,267.65 by 31 October 2000.  Nabarros pointed out that, if Mr Brooks accepted the offer of compensation of £12,287.00, he would still receive the higher pension of £3,927.48 pa whereas, if Sun Life had paid him the shortfall of £4,935.77, his pension would have been reduced to £3,579.00 pa.  Mr Brooks felt that the reduction or non-reduction of his pension by Sun Life was a matter between himself and Sun Life and had no relevance to his dispute with the Trustee.  He saw any attempt to reduce the shortfall of £4,935.77, to take account of the higher pension payments he had received since 1994, as “fraudulent intent”.  

 AUTONUM 
On 22 November 2000 Mr Brooks again contacted OPAS.  He assessed his loss at £91,458.22 (later corrected to £102,510.56), but admitted that “Clearly the opportunity cost may not be regarded favourably by the courts”.  He still thought, however, that 20% pa compound was a conservative assessment of that loss and that opportunity cost was often assessed at up to 40% or 50% pa compound.  Excluding the opportunity cost he still thought he should have been offered £44,698.72.  The OPAS adviser, having consulted his Head Office, concluded that the use of the High Court judgment debt rate was acceptable and that the method used to calculate the compensation offered to him was reasonable.  

 AUTONUM 
Mr Brooks then again wrote to my office, on 27 December 2000, as he could not afford to take legal action in the courts.  He reduced the damages he was seeking for negligence to £2,500, but added interest from 1986 to 1994.  He later stated that his out of pocket expenses had risen to a minimum of £1,000.   

 AUTONUM 
IBM made no response other than to state that it believed that Mr Brooks’s complaint was against the Trustee rather than itself.

 AUTONUM 
Nabarros responded on behalf of the Trustee and confirmed that the offer of compensation of £12,287.00, made on 14 July 2000, still remained open.  

 AUTONUM 
Mr Brooks dismissed OPAS’s comments and suggested that the information given to Sun Life by the Trustee had been deliberately and fraudulently falsified.  He asked for proof from the Trustee that this had not been the case.  He considered the Trustee’s failure to increase its offer “a form of blackmail and coercion; or as a minimum bully-boy tactics”.  He believed that the Trustee was illegally withholding at least £12,287 of his money and that “The fact that I am receiving a few pounds a year extra on my pension” was of no relevance.  The offer made was “certainly impertinent if not fraudulent”.  

 AUTONUM 
Mr Brooks then thought that his use of an interest rate of 10% had been conservative, as bank overdraft rates in the UK were up to 18%.  Using an interest rate of 15% he arrived at a new claim, to January 2001, of £146,688.23, plus £4,278.41 per month thereafter.  He had increased his out of pocket expenses to £1,500.  Mr Brooks suggested that, if the Trustee could not prove to his satisfaction that the incorrect service data given to Sun Life had been given in error, I should consider informing the Crown Prosecution Service of his suspicions.  An increment of £100,000 to his previously detailed damages “would not be untoward”. 

 AUTONUM 
Mr Brooks’s response to a further submission from Nabarros was pejorative, casting doubts on the financial awareness of the person who had drafted the submission.  His final response, before the Notification of Preliminary Conclusions was issued, sought a sum, as at 31 July 2001, of £172,358.69, and was equally pejorative.

CONCLUSIONS

 AUTONUM 
I agree with IBM that Mr Brooks’s dispute as to the level of compensation due to him is with the Trustee rather than with IBM.  I have found no acts of maladministration committed by IBM, and it follows that I cannot justifiably uphold the complaint against IBM.  

 AUTONUM 
Although Sun Life offered to pay to Mr Brooks, subject to Inland Revenue approval, the full shortfall in tax-free cash of £4,935.77, without taking account of the overpaid pension instalments he had received since 1994, it was under no obligation to do so.  Mr Brooks had been receiving overall his correct entitlement, but in the form of too low a cash sum and too high an annual pension.  By May 2000, when the Sun Life offer was made, Mr Brooks had been receiving, in gross terms, additional pension of £348.48 pa for 6 years and 3 months, a total of £2,178.00.  By offering Mr Brooks the full amount of £4,935.77, therefore, Sun Life was disregarding overpaid gross pension instalments of £2,178.00.  There was a direct link between the overpayment of pension and the underpayment of the lump sum and I do not accept Mr Brooks’s assertion that the overpayment of pension to him was of no relevance.  I accept the line the Trustee has adopted in offsetting the overpayments of pension against the underpayment in the lump sum.  

 AUTONUM 
When assessing compensation I do not consider it reasonable or appropriate to take account of loss of opportunity costs and am not prepared to do so in the circumstances of this case.

 AUTONUM 
Ordinarily I direct that interest should be simple and calculated on a daily basis at the base rate for the time being quoted by the reference banks, rather than at the judgment debt rate.  It would appear, however, that use of the judgment debt rate will lead to a higher compensation payment than use of the base rate on a daily basis for the time being quoted by the reference banks.  This being the case, the judgment debt rate would appear to favour Mr Brooks and I am content for that rate to be adopted. 

 AUTONUM 
In accordance with judicial guidance, I do not direct payment of more than £1,000 for distress and inconvenience except in exceptional circumstances, and I do not consider that such circumstances apply in this case.  If I were to direct such a payment to be made to Mr Brooks, therefore, it would not exceed £1,000.  I note that the Trustee has included a payment of £1,000 in the offer made to Mr Brooks.

 AUTONUM 
I do not as a rule direct that compensation should be paid for out of pocket expenditure, as I consider it appropriate that such expenditure should be met by the complainant in pursuing his complaint.  The expenditure claimed by Mr Brooks has risen from £500 to £1,000 to £1,500.  I do not consider that there are any exceptional circumstances in this case that would persuade me to differ from my usual stance.

 AUTONUM 
The Trustee misinformed Sun Life of Mr Brooks’s length of service with IBM when he transferred his Plan benefits to Sun Life in 1986, and the provision of incorrect information undoubtedly constitutes maladministration.  This was, however, in my judgment, a genuine error, for which the Trustee has apologised.  I accept the statement of Nabarros that the Trustee had nothing to gain by deliberately giving Sun Life false information.  Mr Brooks has provided no evidence whatsoever that there was any fraudulent intent on the part of the Trustee in providing this incorrect information, let alone that there has been a systematic attempt by the Trustee to defraud members of the Plan. 

 AUTONUM 
To be able to uphold a complaint, I must not only find maladministration, but also resulting injustice.  The Trustee has offered compensation of £12,287.00, and I consider this amount of compensation to have been calculated correctly and to be reasonable.  Payment of this amount will, in my judgment, adequately compensate Mr Brooks for any injustice he has suffered.  This is particularly the case, as Mr Brooks will continue to receive the higher pension of £3,927.48 pa for the balance of his lifetime, whereas, if he had been able to accept the Sun Life offer of £4,935.77, his pension would have been reduced from the year 2000 to £3,579.00.  Mr Brooks was hoping that I would award punitive damages against the Trustee, but, even if I were minded to do so, in my judgment I would be unable properly to award punitive damages as this would go beyond the statutory purpose of providing redress for injustice.  The offer remains open at present and, this being the case, I am not prepared to uphold Mr Brooks’s complaint against the Trustee.  The offer includes a payment for distress and inconvenience, so I do not need to consider this part of the complaint.  

 AUTONUM 
The Trustee has not illegally withheld from Mr Brooks the amount of £12,287.00.  It made this offer to Mr Brooks on 14 July 2000, but Mr Brooks has so far rejected the offer.  

 AUTONUM 
It follows that I do not uphold any part of Mr Brooks’s complaint.

DR JULIAN FARRAND

Pensions Ombudsman

15 August 2001
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