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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs B Waghorn

Scheme
:
Teachers’ Pension Scheme

Employer
:
Canterbury Christ Church University College (the College)

Administrator
:
Capita Business Services Limited (Capita)

Manager
:
Department for Education and Skills (formerly the Department of Education and Employment) (DfES)

THE COMPLAINT (dated 15 January 2001)
 AUTONUM 
Mrs Waghorn alleges maladministration by the College and Capita in that she was informed that her deferred benefits in the Scheme would become payable when she attained the age of 55, but Capita now says that her benefits must remain deferred until age 60.  Mrs Waghorn says that the maladministration has caused her injustice in the form of financial loss and non-financial loss; in particular, in the form of distress and inconvenience.  

THE NHS REGULATIONS 1995

 AUTONUM 
Regulation R2, “Nurses, physiotherapists, midwives and health visitors”, of Part R, “Special provisions for certain members”, is as follows:

“(1)
Subject to paragraph (2), this regulation applies to a member-

(a) who, at the coming into force of these Regulations –

(i) is in pensionable employment as a nurse, physiotherapist, midwife, health visitor, or

(ii) has accrued rights to benefits under the scheme arising out of a previous period in which she was engaged in such employment at no time since the last occasion on which she was so engaged has she had a break in pensionable employment for any one period of 5 years or more, 

and

(b) who spends the whole of the last 5 years of her pensionable employment as a nurse, physiotherapist, midwife or health visitor.

(2)
This regulation shall cease to apply if the member has a break in pensionable employment for any one period of 5 years or more ending after the coming into force of these Regulations.

(3)
Where this regulation applies-

(a) regulation E1 (normal retirement pension) will apply to the member as if the reference, in paragraph (1) of that regulation, to age 60, were a reference to age 55; …”

 AUTONUM 
Regulation E1, “Normal retirement pension”, of Part E, “Benefits for members”, is as follows:

“(1)
A member who retires from pensionable employment on or after attaining age 60 shall be entitled to a pension under this regulation.”

 AUTONUM 
Regulation L1, “Preserved pension”, of Part L, “Early Leavers”, is as follows:

“(1)
… a member who leaves pensionable employment before age 60 without becoming entitled to a pension under any of regulations E1 to E5 shall become entitled to receive a pension and retirement lump sum under this regulation from age 60 …”

THE TEACHERS’ REGULATIONS 1997

 AUTONUM 
Paragraph 37 of Part VI of Schedule 10, “Persons formerly members of the National Health Service Scheme”, is as follows:

“Where a person to whom this Part applies-

(a) was, … a person to whom regulation R2 of the 1995 Regulations [the NHS Regulations 1995] … applied, and

(b) has continued to be such a person … 

regulation E4 shall apply in relation to that person as if the references to the age of 60 were references to the age of 55.” 

 AUTONUM 
Regulation E4, “Entitlement to payment of retirement benefits”, is as follows:

“(1)
… a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.  …

(2) In Case A the person-

(a) has attained the age of 60,

(b) has ceased to be in pensionable employment, …”

MATERIAL FACTS

 AUTONUM 
From 15 October 1963 Mrs Waghorn was employed by the National Health Service and was a member of the NHS Pension Scheme.  In 1992 a decision was made to transfer nurse training to the higher education sector and, as a consequence of that decision, staff employed in the former Colleges of Nursing were compulsorily transferred to higher education institutions.  From 1 September 1993, Mrs Waghorn became employed by the College and her membership of the NHS Pension Scheme became subject to a compulsory transfer to the Scheme.   

 AUTONUM 
In a letter to Mrs Waghorn dated 14 September 1995, Capita stated that it had been informed that she had not had the right to retire at age 55 in the NHS Pension Scheme and, therefore, she did not retain that right in the Scheme.

 AUTONUM 
In a letter to Capita dated 3 March 1996, the NHS Pensions Agency confirmed that if Mrs Waghorn had remained a member of the NHS Pension Scheme she would have been entitled to retire at age 55, provided that her last five years had been as a member of the “special classes”.

 AUTONUM 
In a letter to Mrs Waghorn dated 14 May 1996, Capita confirmed that, as she had the right to retire at age 55 under the NHS Pension Scheme, that right would be continued on her transfer to the Scheme.

 AUTONUM 
Mrs Waghorn has stated that, in an interview with Mr T Elgar, the College’s Personnel Officer, on 28 January 1998, he confirmed that she had the right to “retire” at age 53 and “access” her pension at age 55.  Mr Elgar gave her a document, typed on plain paper and headed with her name, which was as follows:

“Q.
Can pension be paid at age 53 or would it be frozen until 55?

and


What does pension look like at age 53, 54, 55?

A. Could only go and receive pension before age 55 if the College agreed to this on the grounds of organisational efficiency.  …

If decided to leave but not draw pension it would remain frozen but index linked.  …”


The document then went on and provided estimates of the amounts of her benefits which would be available at the end of the academic year following her 55th birthday assuming leaving dates of ages 53, 54 and 55, ie 31 August 1998, 31 August 1999 and 31 August 2000.  

 AUTONUM 
Mrs Waghorn left the service of the College on 31 August 1998.

 AUTONUM 
On 30 March 2000, Mrs Waghorn asked Capita for the details of her benefits and the necessary forms which would be required to put the payments into force.

 AUTONUM 
On 10 April 2000, Capita provided Mrs Waghorn with an Information Package which included an Illustration of Estimated Benefits calculated as at that date.  The illustration showed a Basic Annual Pension of £12,408.37 and a Basic Tax Free Lump Sum of £37,225.10, both of which were increased by a Pensions Increase Factor from the date of Mrs Waghorn’s leaving of 31 August 1998 to 10 April 2000, which gave an Increased Pension of £12,779.38 and an Increased Tax Free Lump Sum of £38,338.13.

 AUTONUM 
On 10 May 2000, Mrs Waghorn completed an Application for Teacher’s Age Retirement Benefits which was sent by the College to Capita on 1 June 2000.

 AUTONUM 
In a letter to Mrs Waghorn dated 14 June 2000, Capita stated that it was writing about her application for retirement benefits and was enclosing copies of letters previously issued which had clearly stated that she did not have the right to retire at age 55.  Capita stated that it was sorry to inform her that her benefits would not be payable until her 60th birthday.  One of the letters referred to above is assumed to be that dated 14 September 1995 (see paragraph 8 above)

 AUTONUM 
Mrs Waghorn telephoned Capita about her right to retire at age 55 and, in a letter to her dated 23 June 2000, Capita stated that, in order for members of the Scheme to receive their benefits at age 55, they had to be in teaching employment when their applications were made.

 AUTONUM 
On Mrs Waghorn’s behalf, her trade union complained to Capita about the non-payment of her benefits and, in a Stage 1 decision letter under the Scheme’s Internal Dispute Resolution (IDR) procedure dated 27 July 2000, the Appointed Person stated:

“Although there are special provisions for certain members which state that they may retire at age 55, Mrs Waghorn does not meet the criteria as she was not in reckonable service at the time of her 55th birthday.  Regulation E1(1) of The National Health Service Pension Scheme Regulations 1995 states that ‘a member who retires from pensionable employment on or after attaining age 60 (55 in the special provisions) shall be entitled to a pension under this regulation.’ As Mrs Waghorn left service on 31.08.98, and did not attain the age of 55 until 18.08.2000, I must uphold the original decision.”

 AUTONUM 
The Stage 1 IDR decision was upheld by the DfES in a Stage 2 IDR decision letter dated 11 September 2000.

 AUTONUM 
Mrs Waghorn has stated that:

· Her reasons for discontinuing pensionable service at the age of 53 were because her retired husband was ten years older than herself and she had taken on the responsibility of a dependent aunt in her late eighties.

· She had made financial provisions to retire at age 55 and the quotations given for discontinuing work two years earlier had been acceptable in the circumstances.

· She had expected to draw on savings for two years, but not seven, as was now the case.

· Consequently she had taken on some part-time non-pensionable work as a midwife in clinical practice.

· The distress caused by the devastating news from Capita on 14 June 2000 had been compounded by the onset of the final illness and death of her aunt on her 90th birthday on 11 July 2000.

 AUTONUM 
In a formal response to the complaint, Capita stated that:

· Mrs Waghorn transferred from the NHS Pension Scheme to the Scheme and, as part of the arrangements, transferees were allowed to retain the same rights to retirement as they had in the NHS Pension Scheme.  

· Paragraph 37 in Part VI of Schedule 10 of the Teachers’ Pensions Regulations 1997 (as amended) provides for the retirement age of 55 of particular categories of transferee instead of the normal retirement age in the Scheme of 60.

· The provision (which, together with all of the following provisions referred to, is safeguarded in the Teachers’ Regulations 1997) is Regulation R2 of the National Health Service Pension Scheme Regulations 1995.

· Regulation R2 substitutes age 55 for age 60 in Regulation E1 (Normal Retirement Pension) but there is no change to the age of 60 stipulated in Regulation L1 (preserved pension).

· It is a requirement, therefore, that, in order to access benefits at age 55, a person must have left pensionable employment after age 55.

 AUTONUM 
In a formal response to the complaint, the College stated that:

· Whilst personnel staff can offer some information from the basis of their experience of dealing with general enquiries and reflecting handbook information, cases are dealt with on an individual basis and must always be referred by the employee to Capita to obtain confirmation of the detailed requirements of the Scheme.  

· It had no reason to believe that Mr Elgar, who had since left the College, did not follow this policy.

INVESTIGATION

 AUTONUM 
At the suggestion of my office, the College contacted Mr Elgar and, although he could not recollect his dealings with either Mrs Waghorn or Capita, he agreed to visit the College to view the files.  The College has stated that Mr Elgar did not have a clear recollection of the case on reading the file, but he had made it clear that any information he had given to teaching staff would have always been obtained directly from Capita.

 AUTONUM 
Following a request from my office, the DfES considered the application of Paragraph 37 of Part VI of Schedule 10 of the Teachers’ Regulations 1997 in relation to Mrs Waghorn’s situation.  The DfES accepted that paragraph 37 had been drafted in such a way that it had, inadvertently, given Mrs Waghorn an entitlement to unreduced retirement benefits from her 55th birthday.  This was despite the fact that, had she remained in the NHS Pension Scheme and had left at age 53, she would not have been entitled to the payment of her retirement benefits until the attainment of age 60, ie in accordance with L1 of the NHS Regulations 1995, but which was not replicated in the Teachers’ Regulations 1997.  The DfES stated that it is to instruct Capita to write to Mrs Waghorn to inform her that she is, after all, entitled to the payment of her benefits, and added that statutory interest will be paid to compensate her for the belated payment of the benefits.  

CONCLUSIONS

 AUTONUM 
Capita applied the provisions of the NHS Regulations 1995 to Mrs Waghorn’s situation when she applied for the payment of her benefits from the Scheme whereas, properly, the Teachers’ Regulations 1997 should have been applied, as she was a member of the Scheme and not a member of the NHS Pension Scheme.  Capita’s failure to apply the correct regulations to Mrs Waghorn’s membership of the Scheme constituted maladministration on its part.  The DfES has now confirmed that the Teachers’ Regulations 1997 provided Mrs Waghorn with an entitlement to the payment of her benefits from her 55th birthday.  That paragraph 37 of the Teachers’ Regulations 1997 may have inadvertently failed to fully replicate the intended continuity of treatment for the special classes of members of the NHS Pension Scheme who were transferred to the Scheme, is insufficient to negate the maladministration.  Accordingly, I uphold the complaint against Capita.  I do not uphold the complaint against the College.      

 AUTONUM  
The DfES is to instruct Capita to pay Mrs Waghorn’s benefits from her 55th birthday together with statutory interest for the late payment.  Mrs Waghorn is therefore to be appropriately compensated for the injustice which she suffered in the form of financial loss because of Capita’s maladministration.  Undoubtedly, Mrs Waghorn also suffered injustice in the form of distress and inconvenience because of Capita’s maladministration and it is therefore appropriate that I should made the direction below.  

DIRECTION

 AUTONUM 
I direct that, forthwith, Capita shall pay to Mrs Waghorn the sum of £250 as redress for the non-pecuniary injustice caused by its maladministration identified in paragraph 26 above.

DAVID LAVERICK

Pensions Ombudsman

11 January 2002
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