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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr A Thompson



Scheme
:
The Scot-West Training Services Limited Pension Scheme



Respondents
:
Scot-West Training Services Limited (the Company)


:
The trustees of the Scheme (the Trustees)


:
The Prudential Assurance Company Limited (Prudential)

THE COMPLAINTS (dated 30 July 2000 and 11 February 2001)
 AUTONUM 
Mr Thompson alleges maladministration on the part of the Respondents in that, in respect of the Scheme:

1.1 he suffered a loss of pensionable service during a period of leave of absence;

1.2 he suffered a further loss of pensionable service in 1980 during the period of a five-week strike;

1.3 he suffered a loss of benefit improvements announced in 1996; and

1.4 he had to pay increased contributions.

 AUTONUM 
Mr Thompson also alleges that the Respondents adopted delaying and frustrating tactics, and failed to respond to certain issues within the statutory time-limits.  He also alleges a misuse of Scheme funds by the Company in that they were applied to reduce Company costs.  Mr Thompson, who is currently still an employee of the Company, says that the Respondents’ maladministration has caused injustice and that he has suffered financial loss as a result.  

 AUTONUM 
The Company and the Trustees have been represented in responding for the complaint by Burness, a firm of solicitors based in Glasgow.  

MATERIAL FACTS 

 AUTONUM 
The Company provides professional engineering training.  It is a charity, established by guarantee, and governed by a non-executive board of directors, who are elected by participating member companies.  The Scheme was established by the Company in December 1970 and is a contributory, final salary arrangement insured with Prudential, which is responsible for its management, day-to-day administration and actuarial advice.  The present Trustees comprise one corporate trustee and five individuals, two of whom are member-nominated trustees.  Mr Thompson joined the Scheme in December 1979 and remains an employee of the Company.

Complaint 1.1 - Loss of pensionable service during leave of absence

 AUTONUM 
In 1991 the Company granted Mr Thompson leave of absence to attend further education.  According to Mr Thompson, his leave of absence lasted from 30 September 1991 until June 1992.  Conditions of the granting of such leave were set out in a letter from the Company to Mr Thompson, dated 5 September 1991, to which he agreed by counter-signing it on 6 September 1991.  These conditions included, among other things, the non-receipt of salary during the period in question and the non-accumulation of pensionable service under the Scheme.  Nevertheless, Mr Thompson now considers that he was unfairly treated by the Company in 1991 in not having his leave of absence recognised for pension purposes.  

 AUTONUM 
Mr Thompson did not raise this issue with the Company until 9 February 1997.  Accordingly, this aspect of his complaint is out of time and has not been investigated by me.   

Complaint 1.2 - Loss of pensionable service during a five-week strike in 1980

 AUTONUM 
The Rules prevailing at the time of a five-week strike in 1980 were the second edition of the Rules, which allowed the Company, if it so wished, to apply a reduction to members’ pensionable service in cases of temporary suspension or interruption of employment.  Such events were considered by both the Company and the Trustees to be purely internal matters and the Company decided not to invoke its power, under the Rules, to reduce strikers’ pensionable service.  However, Prudential became aware of the strike and, according to a letter to the Scheme’s broker dated 4 February 1998, its records indicated that Mr Thompson’s pensionable service should have been reduced to take account of the five-week strike period.  Prudential now has no record of the matter ever having been discussed with the Company at the time.  

 AUTONUM 
It was not until Prudential, at the instigation of Mr Thompson, revisited this issue in 1998 that it learned that the Company did not seek to reduce Scheme members’ pensionable service as a result of the 1980 strike.  Since then, both the Company and the Trustees have confirmed to Mr Thompson that Prudential’s understanding of the position in 1980 was incorrect and that any reduction it had applied to his pensionable service, as a consequence of the 1980 strike, has been reinstated.  

Complaint 1.3 - Loss of 1996 benefit improvements

 AUTONUM 
On the morning of 29 March 1996, the Trustees had a meeting with Prudential, following which the Company Secretary immediately issued a memo to all Scheme members (the March memo).  It contained a “Summary of discussions/decisions” which included:

(i)
a one-off 10% increase to pensions in payment;

(ii) limited price indexation for active members from 1 April 1996;

(iii) a 2.5% per annum increase for pensioners, but subject to periodic review based on actuarial advice ; 

(iv) an increase to the death-in-service lump sum benefit and spouse’s pension; and 

(v) a reduction in the minimum age of entry to the Scheme.  

 AUTONUM 
The March memo, apparently written more as a briefing note than as a formal communication, then went on to state, under the heading of ‘Employee Contribution Rate’:

“Meeting recognised the benefit enhancements put in place and the advice of actuary regarding funding of benefit improvements.  Cost to be advised from Prudential.  Meeting in agreement to increase member contribution by;

Overall Contribution Rate

Employee Contribution Rate

Up to Further 4%


50% of supplementary increase

More than 4% 



Max.  2%

The increase will come into effect 1-12-96.  The increase is before tax and is offset by the immediate death in service benefit and [limited price indexation] improvements.”

 AUTONUM 
Following the issue of the March memo and a letter dated 5 June 1996 to Prudential which had been signed by the Trustees and on behalf of the Company, Prudential prepared two announcements on the same topics, which were distributed in September 1996 (the Prudential Announcements).  Both Announcements had been approved by the Company Secretary.  Each purported to reflect a decision which had been taken by the Company.  The first was issued to active Scheme members, covering most of their appropriate improvements, and the second to pensioners, advising them that:

(i) all pensions in payment at 1 December 1995 had been increased by 10%; and

(ii) all pensions in payment at 1 December 1996, and which began before 6 April 1996, would be increased by 2.5% per annum.

 AUTONUM 
It transpired, although not until many months later, that the issue of both the March memo and the Prudential Announcements was done without the consent or knowledge of the Company’s Board, despite the fact that the letter of 5 June 1996 had been signed by the Company Secretary.  Furthermore, the Prudential Announcement to pensioners, in referring to the 2.5% increase, did not state that it would be “subject to periodic review based on actuarial advice” since Prudential’s recollection of what was agreed differed from the account in the March memo.  At a Company / union meeting held on 9 January 1997, where the topic of pensions was on the agenda, the minutes reveal that the Company’s chairman stated:

“…he and the Board had been shocked to find that changes to the Pension Scheme had been agreed by the Trustees in March 1996 without agreement from the Board.  This had the effect of increasing the contribution rate from 10% to 15.3% thus adding 2% to employees contributions and 3.3% to the companies.  The overall cost to the company was even greater as Managers pension[s] were non-contributory.” 

It is clear from the minutes that the Company was extremely unhappy about the entire matter and the Chairman advised his colleagues that an early meeting had been arranged with Prudential.  

 AUTONUM 
The Company and Prudential met on 16 January 1997, where it was agreed that, apart from the one-off increase of 10% to pensions in payment (item (i) of the March memo), all other improvements mentioned in the March memo and the Prudential Announcements would be suspended, pending an actuarial investigation into the future viability of the Scheme.  This was not completed until early 1998, and it was June 1998 before Scheme members were formally notified of the suspension of the improvements which featured in the March memo and the Prudential Announcements.  

 AUTONUM 
The non-receipt by Scheme pensioners of the 2.5% annual increase in their pensions (item (iii) of the March memo), caused some concern.  After taking legal advice on the matter in 1999, the Company and the Trustees concluded that this benefit would also have to be paid and therefore instructed Prudential to implement that improvement as well.  

 AUTONUM 
One of the improvements for active members, mentioned in item (ii) of the March memo and in the Prudential Announcement, has also been implemented by the Company.  This relates to the introduction of limited price indexation with effect from 1 April 1996, one year earlier than statutorily required.

 AUTONUM 
The two remaining items of the March memo, (iv) and (v), were never implemented but Mr Thompson contends they should have been.  He has quoted OPAS, the pensions advisory service as saying:

“these benefits were in the rules and could not be revoked without the proper procedure.” 

 AUTONUM 
Under Rule 37 of the second edition of the Rules, the power of amendment of the Scheme is vested in the Trustees, with the consent of the Principal Company [then Ayrshire Engineering Group Training Scheme Limited].  Amendments must be made by deed, or by writing “under hand by the Trustees and the Principal Company”.  There are restrictions on amendments affecting benefits accrued before the date of modification.  

 AUTONUM 
The improvements summarised in the March memo and the Prudential Announcements were never adopted by the Company, nor did they feature in the third edition of the Rules, adopted by a deed dated 4 June 1996.  However, as I have mentioned earlier, items (i), (ii) and (iii) of the March memo were subsequently adopted by the Company, although items (iv) and (v) were not.  

 AUTONUM 
Mr Thompson obtained a draft of the third edition of the Rules from OPAS when he raised his complaints with that body in 1997.  This draft had been produced by Prudential during 1996, and incorporated all the changes which had been included in the March memo and the Prudential Announcements.  

Complaint 1.4 -Additional Scheme contributions

 AUTONUM 
As a result of the improvements to the Scheme, mentioned under 1.3, the Company’s contribution rate for retirement benefits rose from 1 August 1997 to 7.5%.  The members’ contribution rate was planned to be increased from 3% to 5% at the same time, but Mr Thompson alleges that he did not agree to any additional Scheme contributions being deducted from his earnings in 1997.

 AUTONUM 
Mr Thompson also alleges that the Company is not paying contributions to the Scheme at the rate at which they were originally set, thereby effectively misusing the Scheme’s funds.  

 AUTONUM 
The members’ 2% increase in Scheme contribution formed part of a collective bargaining agreement and relates to Company salary negotiations in 1997, which were due to be implemented with effect from 1 August 1997.  However, as a result of protracted negotiations, including the involvement of a full-time union official, ACAS, Mr Thompson himself and representatives of the Scottish Engineers’ Federation, agreement was not reached until December 1997.  The outcome was that employees were awarded a 7% increase to their earnings, with effect from 1 August 1997, provided that they were willing to have 2% of it applied as an additional member contribution to the Scheme, ie from 3% to 5%.  As a consequence of the delay in reaching agreement, employees were due to receive back-pay from the Company for the period 1 August to 31 December 1997, which would include an element of Scheme contributions.  In order to enable members to appreciate more readily the additional 2% for the five-month period, the Company arranged for them to be treated as contributions to separate, individual money purchase accounts within the Scheme.  These were then invested by Prudential in the same manner as the bulk of the Scheme’s assets.  

 AUTONUM 
Consequently, Mr Thompson not only accrued his normal Scheme pension entitlement between August and December 1997, but also secured an additional benefit, payable at retirement, as a result of his additional 2% contribution for that period.  In correspondence to my office, these have been described by Mr Thompson, the Company and the Trustees as “additional voluntary contributions” (AVCs), but this is an inappropriate description since AVCs have different characteristics.  Whatever their nomenclature, in exchange for them Mr Thompson, and other members, will receive an additional Scheme benefit.  

 AUTONUM 
During 2000, Prudential advised the Company that its contribution rate for retirement benefits would need to be increased by a further 4.3% from December 2000, ie to 11.8% in total.  The Company became concerned at this added expense and discussed a number of alternative options with the Trustees and the members.  It also discussed matters with staff representatives.  As a result of these discussions, it was agreed that the current Scheme benefit structure would remain unchanged but that the Company would contribute at the revised annual rate of 11.8%, but for the three months of September, October and November only.  Thereafter, from 1 December 2000, the Company’s contribution rate would fall to a more manageable 10.08% but the members’ would increase from 5% to 6.72%.

CONCLUSIONS

Complaint 1.2 - Loss of pensionable service during a five-week strike in 1980

 AUTONUM 
Prudential had no written record of the fact that the Company wanted to recognise the 1980 five-week strike period for pensionable service under the Scheme.  However, on being apprised of this in 1998, Mr Thompson’s pensionable service was appropriately increased and he was so notified by the Company.  Consequently, he suffered no loss from the Scheme as a result of the strike.  Accordingly, I do not find this aspect of Mr Thompson’s complaint justified.

Complaint 1.3 - Loss of 1996 benefit improvements

26.
Mr Thompson appears to be of the view that the existence of Prudential’s draft of the third edition of the Rules constituted for him an entitlement to the benefit improvements which it contained.  However, the amendments were not adopted by deed or otherwise, and would have required the consent of the Company, which was never given.

27.
The Company’s letter to Prudential on 5 June 1996 was signed not only by the Trustees but also on behalf of the Company by the Company Secretary.  So far as the issue of the Prudential Announcements is concerned, Prudential, which had also produced the second edition of the Rules, was reasonably entitled to believe that the amendments had received the Company’s agreement.  For the Announcements to be issued without first securing the endorsement of the Company to their contents was clearly maladministration on the part of the Trustees but of itself this did not cause financial loss or particular distress or inconvenience to Mr Thompson.  

 Complaint 1.4 - Additional Scheme contributions
28.
The Company relied upon Prudential for actuarial advice.  The Trustees are required to ensure that contributions, at the recommended rate, are paid by the Company in a timely manner.  Allied to this is the fact that the Company is free at any time to terminate the Scheme if it so chooses, whereupon its winding-up provisions would come into play.  

29. Mr Thompson has argued that he has suffered, and will continue to suffer, financial loss as a result of having to pay increased contributions to the Scheme since August 1997.  As mentioned in paragraph 23, however, this was part of a negotiated settlement.  Moreover, Mr Thompson has always been free to terminate his Scheme membership if he does not wish to continue contributing at the higher rate.  Accordingly, I do not uphold this complaint.

30.
From the evidence submitted to me, there was clearly a breakdown in communication in 1996 between Prudential, the Trustees and the Company.  Matters between them have now, I understand, been clarified and all three parties are more conscious of their relevant roles and responsibilities.  In any event, whatever mistakes and misunderstandings may have arisen, and have not caused injustice to the members.  As I have shown above, Mr Thompson’s Scheme benefits in particular have not been compromised as a result.

31.
Mr Thompson has also alleged that he suffered distress and inconvenience in trying to resolve his complaints, and that the Respondents engaged in frustrating delay tactics and failed to respond in a timely manner.  From the evidence submitted to me the only area in which Mr Thompson may have experienced such problems related to the question of the appointment of member-nominated trustees to the Scheme.  However, this issue has been addressed by OPRA and, in any event, lies outside my jurisdiction.  

32.
In respect of Mr Thompson’s allegations of distress and inconvenience in connection with other areas of his complaint, I am of the view that these may well have been brought about by his reluctance to accept earlier explanations of the facts of his case.  

DAVID LAVERICK

Pensions Ombudsman

25 March 2002
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