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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D Biddle

Schemes
:
George Nixon & Co. Ltd. Retirement Benefit Scheme (the First Scheme)


:
George Nixon & Company Limited Retirement Benefits Scheme 

(the Second Scheme)


:
George Nixon & Co. Ltd. (1985) Pension Scheme (the Third Scheme)

Respondents
:
Mrs K Bailey, the sole Liquidator of George Nixon & Company Limited 

(the Company), now in liquidation (the Company in Liquidation) 


:
William M Mercer Limited (Mercer), formerly Noble Lowndes Limited, 

as consultant to the Company


:
Crown Life Assurance Company Limited (Crown Life), subsequently acquired by Windsor Life Assurance Company Limited (Windsor Life), 

as manager and administrator to the Second Scheme 


: 
Advizas Limited, successor to Hogg Robinson Financial Services Limited and now owned by Towry Law plc (Towry Law), 

as manager and administrator of the Second Scheme and the Third Scheme


:
The Scottish Life Assurance Company (Scottish Life), 

as manager and administrator of the First Scheme

THE COMPLAINT (dated 29 November 2000)

 AUTONUM 
Mr Biddle alleges that he has suffered injustice, involving financial loss, as a result of maladministration by the Respondents, in that they failed to ensure that a record was kept of his deferred pension from the First Scheme, thereby depriving him of a benefit to which he is entitled in eight years’ time.  Mr Biddle further alleges that he has suffered distress and inconvenience in seeking to resolve the issue over the past three years.

MATERIAL FACTS

 AUTONUM 
Mr Biddle left the Company’s employment in 1978 and, through his membership of the First Scheme, was granted a deferred pension of £260.88 per annum, to become payable from his 65th birthday in 2009.  This included an automatic widow’s pension of £130.44 per annum and Mr Biddle was issued with a certificate to this effect, dated 9 February 1978.  The First Scheme, of which the Company was also the sole trustee (the First Trustee), began on 1 January 1973 and was insured with Scottish Life.  Accordingly, the assets it held included those necessary to secure Mr Biddle’s deferred pension in 31 years’ time.

 AUTONUM 
In 1998, when he was aged 53, Mr Biddle sought confirmation from Scottish Life that it still had a record of his entitlement from the First Scheme, in accordance with the certificate which had been issued to him in 1978 by the First Trustee.  Unfortunately, Scottish Life was unable to confirm this, as the Company had subsequently made a number of administrative changes to the benefit arrangements for its employees.  

 AUTONUM 
With effect from 1 July 1981, under the guidance of Mercer, the Company terminated the First Scheme and replaced it with the Second Scheme.  This was initially insured through Crown Life but subsequently through Windsor Life, following its take-over of Crown Life.  The Company was also the sole trustee of the Second Scheme (the Second Trustee).  Windsor Life became responsible for the collection and investment of all future Company and member contributions to the Second Scheme, as well as its day-to-day management and administration.  However, following the completion of appropriate documentation, including a deed of assignment, the assets which Scottish Life held in respect of the First Scheme became assets of the Second Scheme.  This was achieved by surrendering the relevant Scottish Life policy, number 2576, and transferring the surrender value to a managed fund policy, number 7028, with Scottish Life Pensions Annuity Company, a subsidiary of Scottish Life – but which, for the purposes of this Determination, I shall continue to refer to as Scottish Life.  This transfer was evidenced by a form of discharge dated 20 January 1982, and represented the assets in respect of active and deferred members of the First Scheme only - assets in respect of pensions in the course of payment were specifically excluded.  In executing the form of discharge, the First Trustee absolved Scottish Life:

“… from all further liability under Group Policy No.  2576 in respect of all benefits so surrendered from the aforesaid date.” 

Accordingly, Scottish Life thereafter ceased to provide any administration, documentation or actuarial services in connection with either the First Scheme or the Second Scheme.  

 AUTONUM 
As part of the process of establishing the Second Scheme’s liabilities and membership data, Mercer received a letter from Scottish Life, dated 2 June 1981, to which schedules of First Scheme members were attached.  These included the name and deferred pension details of Mr Biddle, who, having left the Company in 1978, was not eligible to become an active member of the Second Scheme.  Crown Life was thereby made aware of Mr Biddle’s entitlement as a result of his membership of the First Scheme and, along with the Second Trustee, should have ensured that steps were taken to account for his deferred pension within the Second Scheme’s assets.  Scottish Life can trace no evidence of any other request from either Mercer or Crown Life for membership data in respect of the First Scheme.  

 AUTONUM 
For the next three-and-a-half years, Scottish Life continued to invest, as part of the Second Scheme’s assets, all of the First Scheme’s assets which were attributable to those persons who had been members of the First Scheme.  However, with effect from 1 July 1985, on the advice and guidance of Towry Law, the Company decided to discontinue the Second Scheme and establish the Third Scheme, this time with The Standard Life Assurance Company (Standard Life).  The Second Trustees instructed Scottish Life to transfer the surrender value of all the assets it held in respect of the Second Scheme to the Third Scheme’s insurer, Standard Life.  This was achieved by the Second Trustee completing a form of discharge on 31 July 1985, with the relevant transfer value being paid to Standard Life on 12 August 1985.  At the same time, the Second Trustee also instructed Crown Life to pass the Second Scheme’s assets which it held to Standard Life.  As part of this exercise, Crown Life prepared a schedule for Standard Life of all the Second Scheme members but Mr Biddle’s name did not feature on this.  

 AUTONUM 
In 1992 the Company went into liquidation and the Liquidator was appointed on 5 August 1992.  In 1996, the Third Scheme was wound-up.  

CONCLUSIONS

 AUTONUM 
When the administration of the First Scheme transferred to Crown Life in 1981, the Second Trustee had a duty to satisfy itself that the membership data were correct – including that relating to Mr Biddle.  His assets were known to have formed part of the surrender value of Scottish Life’s policy number 2576, which was surrendered in 1982 and transferred to policy number 7028.  They therefore formed part of the surrender value of policy number 7028 when it was were transferred to the Third Scheme in 1985.  The original liability for Mr Biddle’s benefit rested with the First Trustee; in 1982 it passed to the Second Trustee and, in 1995, to the Third Trustee.  In each case the trustee was the Company which, even after the Third Scheme had been wound up in 1996, remains responsible for providing Mr Biddle’s benefit, accrued whilst a member of the First Scheme.

 AUTONUM 
The difficulties and obstacles which Mr Biddle has encountered over the past three years, in trying to obtain confirmation that his deferred pension from the First Scheme is secure, have been inexcusable.  It is clear, from the evidence submitted to my office, that once Scottish Life ceased to be responsible for the management and administration of the First Scheme, record-keeping, so far as Mr Biddle was concerned, fell well short of an acceptable standard and resulted in his suffering unnecessary distress and inconvenience.  

 AUTONUM 
In view of the above, I uphold the complaint of maladministration and distress and inconvenience, but only in respect of the Company in its capacity as First Trustee, Second Trustee and Third Trustee.  Mr Biddle has not suffered financial loss as a result of the Company’s maladministration since payment of his deferred pension is not due to begin until 2009.   

 AUTONUM 
The Liquidator advised me in March 2001, that the settlement of Mr Biddle’s deferred pension entitlement is the only outstanding matter preventing liquidation of the Company being finalised.  To this end, the Liquidator offered Mr Biddle an immediate lump sum of £2,500 compensation, in settlement for the loss of his deferred pension from the First Scheme, on the understanding that it did not constitute acceptance of any liability.  After initially accepting the offer, Mr Biddle changed his mind and, in May 2001, decided to continue with his complaint.  The Liquidator’s offer was therefore withdrawn.  

DIRECTIONS

 AUTONUM 
I direct that the Company in Liquidation shall, within 28 days of the date of this Determination, take steps to procure that Mr Biddle be provided with an annual pension from age 65 of £280.88 (together with an associated widow’s pension of £140.50) on the same terms and conditions as were awarded to him in 1978 under the First Scheme.  During the course of my investigations, it came to light that Scottish Life advised Windsor Life that to provide such a benefit for Mr Biddle in July 1998 would have had a single premium cost of £1,721.  I do not know what the equivalent cost would be in today’s climate but the Liquidator may well consider it convenient to discharge the Company in Liquidation’s liability by purchasing an appropriate annuity from Scottish Life.

 AUTONUM 
I further direct that, within 28 days of the date of this Determination, the Company in Liquidation shall take steps to pay Mr Biddle the sum of £100 for the distress and inconvenience he has been caused in securing confirmation that a deferred pension from the First Scheme will be paid to him in 2009.

 AUTONUM 
In making my directions, I acknowledge that they will rank for payment as unsecured claims, in accordance with the statutory order of priority under the Insolvency Act 1986.

DR JULIAN FARRAND

Pensions Ombudsman

28 August 2001
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