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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr H V Pountney

Scheme
:
The Local Government Pension Scheme

Respondent
:
The London Borough of Barking and Dagenham 

THE COMPLAINT (dated 17 February 2001)
 AUTONUM 
Mr Pountney complained that the London Borough of Barking and Dagenham (the Council) acted unlawfully and/or with maladministration in reducing his pension from the Scheme.  The Council had originally included a Long Service Award (LSA) for the purposes of calculating Final Pensionable Salary (FPS) but subsequently concluded that it should not have done so and reduced Mr Pountney's benefits accordingly.  Mr Pountney based his complaint on four grounds:

a) the payment of the LSA was not unlawful;

b) the Council is estopped from reducing pension benefits deriving from the LSA;

c) the quotation of benefits was a negligent misrepresentation on which Mr Pountney relied to his detriment;

d) the actions of the Council constitute maladministration.  

 AUTONUM 
Mr Pountney also seeks compensation for the distress and inconvenience caused by the Council’s maladministration.  Broadly, he asserts that at 81 he has suffered anxiety distress, fatigue and life is loosing its zest.

MATERIAL FACTS

 AUTONUM 
In January 1959 the Borough of Dagenham Council took advice from Counsel as to the legality of establishing a LSA scheme.  The Instructions to Counsel states:



"My Council desires [sic] to award some financial benefit to officers who have served them well for upwards of 25 consecutive years and who have reached 3 years before the age that they are entitled to retire, and the Council favour paying such officers a sum of £50 per annum during the last 3 years of their service.  This will not only give the officers in question some monetary advantage during this period but will also increase their pension on retirement…..The question nevertheless arises, whether it is within the Council's powers to increase the salary of their long serving officers in this way either (a) because it does not strictly conform to the Scheme of National Conditions of Service …or (b) because the payment can be argued as being for past services, (see Re:Magrath (1934) 2 K.B.  415).  It is contended, however, that such a proposal would reflect the officer's continued worth as an employee who is zealous in the authority's interest and whose experience and knowledge has more than usual value, so as to provide sufficient consideration for the extra remuneration.  It is also felt that the proposal would attract staff to the council's service, and tend to dissuade existing officers from leaving such service for that of other local authorities." 

 AUTONUM 
The Opinion of Counsel of January 1959 was that:



"the proposed scheme is valid but I must make it clear that it is only just so and any extension of it would rapidly pass over the borders of what is legal….There would have to be good reasons for paying salaries either below or above the normal… Examining the reasons given, both those given in the final paragraph of the case seem to me to be good enough to support the present proposal … I do not think that the principle of Re Magrath is offended, since the payment is to be for future services only, and it is not retroactive although reasons for it may lie in the past…"

 AUTONUM 
Instructions to the Counsel of April 1966 confirm that the LSA scheme was adopted by the Council consequent upon the amalgamation of the Boroughs under the Local Government Act 1963.  A minute of the Council’s Establishment Committee in 1970 refers to a minute (317) of December 1964 which authorised the continuance and extension of LSAs previously applied by the Dagenham Corporation to officers of new London Boroughs.  Minute 371 (which it is suggested is a typographical and should read 317) states the Council of Borough of Dagenham in order to induce officers to remain in their service have a policy that, upon a satisfactory report of the Chief Officer, officers with 25 years continuous service with Dagenham may be paid for at least three years of service an additional sum of up to £50 per annum.

 AUTONUM 
In April 1966 the Council again instructed the same Counsel to advise on the LSA scheme in respect of extending the scheme to include manual employees.  In those Instructions the Council states

"The justification for the agreed additional payment was that the proposal would reflect the officer's continued worth as an employee who is zealous in the authority's interest and whose experience and knowledge is of more than usual value and that an addition of this character would also attract staff to the Council's service and tend to dissuade existing officers from leaving such service for that of other local authorities"

 AUTONUM 
Counsel’s opinion of May 1966 states

“… and the Council are not prohibited from increasing remuneration provided that it is in respect of services to be rendered and not in respect of past services.  The extra remuneration will be in respect of past experience gained in past services [sic] which makes more valuable future services but it will be paid for the future service so rendered more valuable.”

 AUTONUM 
The Council approach Counsel again in respect of extending the LSA scheme to any manual employees this time providing greater details of the type of manual employees it had.  

 AUTONUM 
In May 1966 Counsel provided fuller written advice to the Council.  He confirmed that the Council’s belief that the payments can be justified as it would reflect the officer’s continued worth as an employee who is zealous in the authority’s interest and whose experience and knowledge has more than usual value; and that the payments would attract staff and dissuade existing officers leaving are all valid considerations.  But he added that the experience and knowledge must be something which is of value to the Council; that it must be worth while to attract that particular officer and be worth making a bid to retain that officer’s services because of some form of expertise or local knowledge he has acquired.  He advised that the Council must consider every case for LSA on its merits and ask in each individual case what that individual has which is worth paying for.

 AUTONUM 
An undated document from the Council provides

“The Council have a scheme for rewarding long service which provides that 

(a) When an officer has completed 25 years continuous service with the [Council] and their predecessors and is within twelve months of the date on which he could normally retire, his Chief Officer will report this fact to the Establishment Committee.  Subject to the report being deferred if any Officer could retire before the statutory retiring age of 65 informs his Chief Officer that he intends to continue beyond the earliest age at which he could retire.

(b) The Establishment Committee will deal with each case on its merits and, having regard to all the circumstances, may recommend the Council to increase the salary of such an officer during the last twelve months service by such a sum not exceeding £153 per annum.

(c) If the Establishment Committee decide not to recommend increasing a salary of such an officer they will so inform him and give him 

(i) an indication of their reasons; and

(ii) the opportunity to submit to the Establishment Committee his observations upon their decision.”

 AUTONUM 
Minute 640 of the 6 September 1978 from the Establishment Committee states that the LSAs should be granted automatically without reference to the committee on each occasion.

 AUTONUM 
A memorandum from the Council’s town clerk dated 25th October 1978 provides

“… at their meeting on 6th September 1978 (Minute 640) the Establishment Committee agreed that for the future the long-service award be granted automatically without reference to them on each occasion.

Arising from this I have agreed with the Borough Treasurer that the following procedure should apply in future cases:-

(a) When an officer has completed 25 years continuous service with the [Council] and one of its predecessors and is approaching twelve months from the date on which he wishes or is compelled to retire, he will report the fact to his Chief Officer.

(b) Unless there are other circumstances which would prevent him from so doing, the Chief Officer will report the fact to the Borough Treasure who will increase the salary of such an officer during the last twelve months of his service by a sum not exceeding £300 per annum …

(c ) If for any reason the Chief Officer feels that he is unable to submit the necessary notification to the Borough Treasure, he will inform the officer and give him an indication of his reasons.  The officer, if he feels aggrieved with the Chief Officer’s reasons, may then progress the matter through the grievance procedure.”

 AUTONUM 
On 31 October 1980 Mr Pountney wrote to the Borough Treasurer's Department confirming that he had completed 25 years' service, was over 60 years of age, wished to retire on 31 October 1981 and accordingly payment of the LSA was requested.  On 7 August 1981 Mr Pountney wrote submitting formal notice of resignation with effect from 31 October and asked for a calculation of pension benefits.  Mr Pountney received LSA payments totalling £400 during his last year of service and retired on 31 October 1981.  The £400 was regarded by the Council as being included in his pensionable remuneration for the purposes of calculating his pension and lump sum benefits on leaving service.

 AUTONUM 
The Council has told me that the terms of the LSA applicable in 1981 were as set out in this paragraph although the terms are disputed (see paragraph 46):

a) When an officer has completed 25 years continuous service with [the Council] … and is approaching twelve months from the date on which he wishes or is compelled to retire, he will report the fact to his Chief Officer.

b) Unless there are other circumstances which would prevent him from doing so, the Chief Officer will report the fact to the Director of Finance, who will increase the salary of such an officer during the last twelve months of his service by a sum not exceeding £400 per annum…

c) If for any reason the Chief Officer feels that he is unable to submit the necessary notification to the Borough Treasurer, he will inform the officer and give him and indication of his reasons.  If the officer feels aggrieved with the Chief Officer's reasons, he may progress the matter through the grievance procedure.   


………


iv)
Where an Officer has completed 25 years continuous service, but has less than 12 months to serve before he intends or is compelled to retire, the payment of [LSA] may be considered for a period of less than 12 months.  


The document states that unless there are exceptional circumstances for example retirement on grounds of ill-health the Council does not favour back-dating the LSA therefore it is the responsibility of the individual officer to advise their Chief Officer that they wish to be considered at the appropriate time so that he may take the necessary steps in advance from the time the LSA will apply.  This type of wording is also found in the extracts referred to in paragraphs 10 and 12 above).

 AUTONUM 
The Local Government Pension Scheme Regulations 1974 (1974 Regulations) applied at the time Mr Pountney commenced to draw his pension.  Pensionable remuneration, in respect to officers such as Mr Pountney, was defined as

"the remuneration of that employment in respect of service rendered in that employment, to that body" during his last twelve months of service.

Remuneration was defined as

"all salary, wages, fees, poundage and other payments but excludes any payment in lieu of notice or holiday pay".

 AUTONUM 
The Local Government Pension Scheme Regulations 1997 (1997 Regulations), which I understand are currently in force, expressly exclude from the definition of pensionable remuneration payments made as an inducement not to terminate employment.  I am unaware of any similar provision in force at the time of Mr Pountney's retirement in 1981.  

 AUTONUM 
On 18 December 1997 Head of Exchequer Services of the Council wrote to its District Auditors and stated, referring to the terms set out in paragraph 14) above, 


“Basically when an Officer has completed at least 25 years continuous service with [the Council] and is within twelve months of retirement he/she reports this to his/her Chief Officer in order to be considered for the payment of award.  Once approved the Officer would normally be paid the award over the last twelve months of service.  The award is treated as pensionable…


As can be seen from the attached the purpose of the award is to reward Officers for their loyalty.  Officers are aware of the award and I think it is true to say to some extent it has helped as a retention aid over the years.”

 AUTONUM 
On 7 January 1998 the Head of Exchequer Services (Malcolm Simons) at the Council wrote to the pensions manager (Paul Foster) asking that he arrange that LSAs are set up as being taxable but not pensionable.  Mr Foster replied on 8 January 1998 that following various meetings it was considered LSAs were pensionable and that they did not fall within the list of exclusions referred to the 1997 Regulations therefore the Mr Simons’ proposal did not appear to be legal.  He further stated that the intention was to seek counsel's opinion.  

 AUTONUM 
Paul Foster considered there were two options (1) to continue with the LSA scheme or (2) use an alternative method.  He believed there to be an inconsistency between the whole area of LSAs - one the one hand LSAs can be legally paid they satisfied the general principle of reasonableness - on the other any arrangement the main purpose of which is to increase final pay (and hence increase retirement benefits) is not looked on too kindly by the auditor.  He suggested three proposals to remedy the inconsistency of which one was that LSA should be expressly exclude under the 1997 Regulations but if this was the case then 


“…LSAs could effectively defeat the whole object of the LSA which IS to reward long serving employees with increased retirement benefits”.  


He then referred to four alternatives to replace the LSA scheme which went to the employer making some payment to the LGPS pension fund.  

 AUTONUM 
In January 1998, having considered a report by the District Auditor of the London Borough of Redbridge investigating financial irregularities in relation to pension arrangements, the Council again took Counsel's advice, this time from a Leading Counsel.  In its Instructions to Leading Counsel the Council stated it was concerned because the LSA was only payable in an officer's final year of service and that the effect of this arrangement meant that apart form their being an award there is an enhancement in final salary which would effect the size of pension paid.  It stated that the rationale for the LSA was to reward those officers who have shown both loyalty to the Council and been of good behaviour.  It felt this was clear from the policy in that if the Chief Officer does not believe that an officer merits the award it could be withheld.  

 AUTONUM 
Leading Counsel produced a draft Opinion dated 1 February 1998 which provided, in summary, that:

a) An LSA is not additional remuneration for additional duties but could be analysed as an inducement to remain in office (in which case it would be capable of being authorised by sections 111 and/or 112 of the Local Government Act 1972) and might be lawful subject to reasonableness as to its amount and any other terms.  

b) If analysed either as a reward for past loyalty and good behaviour or in order to enhance to the size pension then it would be of doubtful and very doubtful legality respectively.

c) Even if lawful under a) it did not follow that it was part of pensionable pay as set out in Regulation 13(2)(e) of the Local Government Pension Scheme Regulations 1997.

d) Referring to Mr Foster’s memorandum of 8 January 1998 advised that the way in which the LSA was structured suggested that it was essentially designed “to reward long serving employees with increased retirement benefits” and thus was of doubtful legality (see paragraph 19).

 AUTONUM 
On 24 March 1998 Leading Counsel gave further advice to his draft opinion of 11 February 1998.  He confirmed that the way in which the LSA scheme was presently structured was of doubtful legality.  He noted the intention to introduce a replacement scheme, which would provide that an employee after 20 years would be entitled to an increment of say £50 each year until he reached 40 years of service or retired.  The scheme would be on the basis of providing additional remuneration to reflect local knowledge and experience.  He concluded that he thought the payment would not fall within the 1997 Regulations exclusions.  

 AUTONUM 
The Council ceased the LSA scheme and a different scheme was put in place.  

 AUTONUM 
On 29 June 1999 Rowe & Maw solicitors advised the District Auditor.  They stated that they understood that the Council had an arrangement to pay LSAs to officers’ salary after their 25th year of service and that officers could choose to receive the LSA after their 25th year or in their final year of service.  In relation to LSAs made in the 25th year, it advised that some may have been unlawful.  It considered that if LSAs were paid pursuant to a blanket policy to make payments to a particular group they were likely to be unlawful.  But payments awarded on an individual basis in recognition of experience and to keep an employee may be lawful.  The issue of lawfulness would depend on the individual circumstances of each case.  Any LSA paid in the final year of service in order to enhance pension would be unlawful.  Finally, Rowe & Maw advised that the Council was under a duty to consider recovering any unlawful payments made and that the Council should cease to pay the unlawful elements of pensions forthwith or risk its members being surcharged.

 AUTONUM 
On 7 July 1999 the District Auditor confirmed to the Council that he had since clarified to Rowe & Maw that the Council’s policy in respect of LSAs was applied on a discretionary basis in each individual case.  With that exception he considered Rowe & Maw’s letter appeared factually correct.  

 AUTONUM 
On 24 September 1999 the Council wrote to the Secretary of State at the DETR.  In that letter the Council described the history of the LSA reporting on the advice it received in 1966 and stated that

" Consequently, each application was assessed on its merits and the Council considered that it had a sound, legal basis for paying a long service award to officers who met the criteria….Before 1985 the number of applicants were referred to members at least annually… Since then, it was processed by officers, who relied on delegated powers.  The officer could elect either have the payment added to his/her salary in the 26th year or else to claim it in the final year of service.  Officers are satisfied that the Council had a proper legal basis for granting a long service award in individual cases.  However a review of the Council's superanuation arrangements….  led officers to conclude that the inclusion of LSA in an officer's gross pay for superannuation purposes may not be lawful.  The [LSA] was consequently suspended.  …The Council appears to have no legal basis for continuing to pay pensions enhanced by the [LSA]".

The Council requested the sanction of the Secretary of State to continue paying pensions at the full level to existing pensioners who had received LSA.

 AUTONUM 
The DETR responded on 24 December 1999 that no sanction would be given.  The letter states 

"Authorities have never had the power to defer payment of a pensionable long service bonus so as to enhance final pensionable remuneration, with the intended purpose of increasing any pension calculated by reference to that remuneration".

 AUTONUM 
In January 2000 the Leading Counsel referred to in paragraphs 21 and 22 was asked by the Council to advise on the issue of to recovery of any overpayments.  The premise of Leading Counsel’s advice was that it appeared that the reason for making the LSAs was in order to enhance the size of the pension.  He did not consider this a legitimate reason for granting LSAs.  Leading Counsel therefore advised that the enhanced element of pensions should not continue to be paid.  On the issue of recovery of overpayments he advised that the Council had to consider recovery but that individual pensioners had various defences open to them including arguing the legality of the payments, estoppel/change of position and limitation.  He advised that the Council would need to consider each case individually but that in the majority of cases it would be apparent that the pensioner's circumstances were such that it would be uneconomical to pursue the matter.  

 AUTONUM 
On 3 February 2000 the Council wrote to Mr Pountney advising him that his pension would be reduced by £39.36 per month with immediate effect.  The explanation given was that:

"your [LGPS] benefits included an amount based on an allowance payable under the Long Service Award Scheme.  We have since been advised that the scheme was flawed and should not be included for LGPS calculations"

Attached to the letter was a "question and answer" sheet.  In answer to the question "What is the problem about the LSA?" it stated:


"The LSA was given to employees with long service with the Council of 25 years or more in the last year of their service with a view to enhancing their retirement pension.  The DETR have advised that the LSA cannot be taken into account for LGPS benefits and therefore your pension must be recalculated".

 AUTONUM 
On 1 March 2000 the Council wrote again to Mr Pountney, this time stating that:


"The original [LSA] itself was deemed to be an unlawful payment as it was determined that it is actually to reward for past service.  Therefore, the [LSA] should never have been paid and therefore should not have been included for the calculation of your pension".


The Council confirmed in that letter that it would not be seeking to recover any overpayment of pension and, as a result, no refund of excess pension contributions paid on the LSA would be made.

 AUTONUM 
On 16 May 2000 Mr Muir of Hymans Robertson, on behalf of the Council, provided a written response to a complaint brought under the LGPS's Internal Dispute Resolution Procedure (IDRP).  Mr Muir concluded that the LSA scheme made payments to reward past service and not to reward employees for additional work actually done and that the option to defer payment until the last year of service was a device to enhance final pensionable pay with the sole purpose of increasing pension benefits.  He went on to say that the Council might have a case to answer in terms of making the payments in the first place as the inclusion of the LSA, in his view, represented maladministration on the part of the Council.

 AUTONUM 
Mr Pountney appealed against that decision on 25 August 2000 and the DETR produced its second stage IDR decision on 8 December 2000.  The Secretary of State concluded, having considered the views of the Council (it referred to the Council’s conclusions in a letter of 8 May 2000 that the Council considered that all the LSA payments were unlawful because the payment of LSA was to reward for past service, the purpose of which was to enhance pensionable pay for the sole purpose of boosting pensions) that the LSA was not part of Mr Pountney's pensionable remuneration and should not have been used to calculate his LGPS benefits.  The Secretary of State indicated that although the Council's actions in paying and subsequently withdrawing the LSA might well amount to maladministration he had no powers to award compensation.   

Submissions

 AUTONUM 
On 2 August 2001 a member of my staff wrote to the Council's solicitors, Barlow Lyde and Gilbert.  She asked them to clarify whether the Council's position was that the LSA payment to Mr Pountney was unlawful or merely that the inclusion of his LSA in his pensionable remuneration in 1981 was unlawful.  She pointed out that the position explained to the DETR in September 1999 (ie that including the LSA in pay for superanuation may be unlawful) was different to the position the Council now appeared to be taking (ie that the LSA was unlawful).  The response of the solicitors was that "the payment of an LSA award may be lawful, but this will depend on the purpose of the payment … [The Council's] Personnel Manual sets out the reason for making the payment, which was to increase the employees' pension on retirement.  This is not lawful.  In view of this the scheme itself was discontinued in 1998….Our client does not have any documentation evidencing any decisions as to whether the LSA award was lawful.  The LSA awards were stopped on the basis of Leading Counsel's advice, and the LSA payment was excluded from pension calculations following the DETR's failure to sanction this." 

 AUTONUM 
The Council were then asked to provide the relevant Personal Manual, as the extract quoted in paragraph 14 above did not provide what the solicitors were now alleging.  In response by letter of 21 September the solicitors sought to rely on the 1959 Counsel's Opinion 2001 (as it did in its first submission to my office).  I deal with this in paragraph 42 below.  

 AUTONUM 
They went on to say that they did not believe the lawfulness of the LSA to be material in any event as the LSA would not be pensionable under the terms of the 1997 Regulations.  However, they subsequently accepted by letter dated 25 September 2001 that as Mr Pountney retired under the terms of the 1974 Regulations the 1997 Regulations would not apply to him.  

 AUTONUM 
The Council subsequently made the following submissions.  In summary it asserts that:


(i) the LSA that emerged does not accord with the LSA scheme contemplated by Counsel in 1966; the Scheme that emerged bears little relation to the hypothetical lawful scheme Counsel advised would appear to be lawful;


(ii) the arrangement of the LSA scheme is one of a blanket policy in that there is an apparent entitlement to receive payment;


(iii) the LSA was paid pursuant to a blanket policy to officers only without consideration for individual circumstances; if the payment were for local experience it queried why were manual staff were excluded.


(iv) the Chief Officer is obliged, unless there are exceptional circumstances, to report the retirement to the Director of Finance who will, without discretion under the LSA scheme, provide the LSA.  


(v) the LSA scheme omits any test to determine whether or not on the merits the Chief Officer should or should not report the imminent retirement to the Director Finance other than if he chooses not to do so there is a right to bring a grievance; the officers did not possess a broad discretionary power so that they could make the payment and the payment would be lawful.


(vi) that resorting to a grievance procedure is an unusual way of dealing with the refusal to exercise a discretionary power; upholding a grievance indicates fault; the grievance procedure indicates that discretion is illusory as there would be an expectation the discretion would not be refused.


(vii) there is no requirement that the Chief Officer give reasons why the payment under the scheme should be refused.


(viii) there was delegation by the Council to the Finance Director to make payment (the purpose of which is unlawful – see below).  There was no delegation of a general discretionary power to make pay awards to specific classes of long serving employees.


(viv) the LSA was devised to be paid in the final year of service and not after 25 years of service had been completed; it was devised with the promise of boosting pension benefits – why else was in paid in the last 12 months?


(x) payment may not be made earlier than the final year of service and there was no option to defer payment.


(xi) as the authority to make payment was delegated solely for an unlawful purpose and the scheme does not correspond with that contemplated in 1966 making payments would be unlawful; its view is that the LSA scheme is incapable of functioning lawfully; there was no lawful basis to review any individual circumstances.  


(xii) the LSA was unlawful because it was achieving the end where persons who been employed by the Council for more than twenty five years would receive a larger final salary (and continue to do so) than those with less than twenty five years - this abuses section 112 LGA 1972 and that such payments are unlawful when made for past service Re Magarth (supra).  Payments made to enhance pensions are unlawful Allsop v North Tyneside NBC [1922] ICR 639.


(xiii) in Hinckley and Bosworth Borough Council v Shaw and Coker [2000] LGR 9 the Council had to bear the burden of proof that the payments made were unlawful because it was the claimant.  It follows then that the burden of proof only lies with the Council where it is a claimant in proceedings (not where it is the respondent).  


(xiv) as Mr Pountney wants the payment to be recommenced it is up to him to satisfy the Ombudsman that on the balance of probabilities the payments were lawful and continue to be lawful.


(xv) assuming that Mr Pountney does not so satisfy the Ombudsman he must also demonstrate that in contrast to the blanket approach his own circumstances were taken into account when the award was made.  

(xvi) Mr Pountney has failed to demonstrate that the LSA is lawful; the contrary is demonstrated in terms of his letters of resignation – see paragraph 13.

 AUTONUM 
Mr Pountney has submitted that the LSA was a special acknowledgement of a personal achievement which he applied for and received.  He also submitted that it offered a worthwhile supplement to his pension.  He worked for it for 25 years and had to remain in service a further year in order to receive it.  He claimed that it "attracted good staff".  When Mr Pountney wrote to the Council he felt aggrieved because (inter alia) he felt that had in left in 1980 there would have been an opportunity to undertake work outside local government however there was an offer of the LSA but on condition that he served with the Council for another year.  

 AUTONUM 
Mr Pountney submitted, through his lawyers, that the payment was lawful because:

(i) the Council has not discharged the burden of proof that the LSA was made solely for an extraneous or collateral purpose (ie to enhance pension).; that the present circumstances are analogous to Hinckley (supra) –ie the present matter is only before the Ombudsman because the Council sought to establish that payment of the LSA was unlawful.

(ii) Mr Pountney states that the LSA was not payable only in the final year but, at the option of the employee, in either the 26th year or the final year of service; and also referred me to Rowe and Mawe’s letter and the Council’s letter to the DETR (see paragraphs 24 and 26); and further that the extract at paragraph 14 would appear to have been written after 1996;

(iii) Mr Pountney considered it highly likely that the LSA followed the terms of Counsel’s opinion in 1966 and that the purpose of LSA was to remunerate future services rendered more valuable by reason of past experience and/or in order to induce officers to remain in service - this was the original purpose as evidenced by the Counsel's opinion referred to in paragraph 3 above; that in the absence of a documented change in purpose of the LSA Scheme there is a presumption that it continued unaltered and remained lawful.  The onus is on the Council to show the LSA is unlawful and they have not shown that it was made to reward past service.

(iv) the decision to award the LSA was considered on a discretionary basis (see paragraphs 25 and 26).

CONCLUSIONS

 AUTONUM 
The legal advice to the Council at the time the LSA scheme was established and subsequently, was to the effect that LSA payments could be lawful if they were for a proper purpose.  Such a purpose could be, say, to reward an employee for the additional value his experience gave the Council, to retain a valuable employee and/or to aid recruitment and retention of other employees.  If the payment to Mr Pountney was not genuinely to reward him, say, for example, for the additional value his experience gave the Council, to encourage him to remain in the Council's employment and/or to encourage the recruitment and retention of other staff then the payment may be unlawful.

 AUTONUM 
Mr Pountney's LSA was paid in 1981.  There is little evidence as to what individual consideration was given to the payment at that time.  

 AUTONUM 
It was submitted on behalf of the Council that the LSA scheme must have been unlawful because the Personnel Manual set out that the reason for the payment was to increase the employee's pension on retirement.  That is patently inaccurate – the extract set out in paragraph 14 and give no express reason for the payment.  

 AUTONUM 
The solicitors to the Council also sought to rely on one line quoted from the 1959 Instructions to Counsel (see paragraph 3 ie “This will not only give the officers in question some monetary advantage during this period but will also increase their pension on retirement…..”).  It does not follow from the fact that the LSA has the incidental effect of enhancing pensions that it was made for an improper purpose and hence was unlawful.  Further, the instructions as a whole together with the subsequent evidence (see paragraphs 4 to 9, 17, 20 and 26) do not suggest that the reason for the LSAs were to mainly enhance pensions and moreover the Council was advised that the reasons it then gave were sufficient to render the LSA payments lawful.  

 AUTONUM 
The reason the Council gave to Mr Pountney on 1 March 2000 ie the LSA itself was unlawful because it was for past service is also inconsistent with the different positions adopted by the Council.

 AUTONUM 
The latest position taken by the Council is that the LSA scheme that emerged does not accord with Counsel’s advice in 1966.  More particularly, the Council submits that the LSAs were paid pursuant to a blanket policy.  

 AUTONUM 
However, I find that the evidence suggests otherwise.  For example, in 1998 the Council states in its instructions to Counsel that the Chief Officer could withhold payment if he considered that the officer did not merit it (see paragraph 20).  The Council’s letter to the letter to the DETR states that each application was assessed on its merits; it also refers to its powers being delegated to officers from 1985 (before then it refers to the Council members making the decision) (see paragraph 26).  The District Auditor’s understanding (which must have derived from the Council) was that the LSAs were applied on a discretionary basis in each individual case (see paragraph 25).  The language of the Council’s letter of December 1997 (see paragraph 17) refers to consideration for the award and once approved payment being made.  There is no suggestion in the instructions to or opinions from Leading Counsel (who had sight of the various minutes and terms) that the LSA payments were made on blanket basis.  Finally, its worth noting that at the LSA scheme’s inception the LSA scheme looked to the Chief Officer.  

 AUTONUM 
As regards the terms of the LSA scheme (particularly applicable in 1981) the evidence is inconsistent - see paragraphs 36(x) and 38(ii) - and see also paragraph 31.  (Minutes of an Establishment Committee meeting in 1982 refer also to LSAs for those who have completed 26 years and are retired on grounds on ill-health, redundancy or the interest of efficient management).  The Council has been unable to explain how the inconsistency arose but suggested that the alleged error was repeated in the letter to DETR (it submits was drafted by the Auditors) as it relied on Rowe & Maws’ letter.  However, as seen above it does not appear that the Auditor relied on Rowe Mawe’s letter (see paragraph 25).  For the reasons set out below I do not propose making any findings in this regard.

 AUTONUM 
Having regard to all the evidence before me, on the balance of probabilities, I do not find the LSA scheme, more particularly all LSAs payments as necessarily unlawful.  At inception and seven years later Counsel advised that LSA payments could be lawful.  I recognise however that some LSA payments may have been unlawful.  

 AUTONUM 
An LSA payment would be unlawful if the reason for payment was for an improper purpose for example mainly to enhance pension benefits.  The Council has not as yet properly applied its mind to establishing whether the particular payments to Mr Pountney were or were not unlawful.  The reduction by the Council of Mr Pountney's pension without first considering the lawfulness of Mr Pountney’s individual LSA amounts to maladministration causing injustice.  The Council acted improperly when it ceased Mr Pountney pension payments without regard to his particular circumstances.  Nowhere in the various Counsels' Opinions can I find support for this across the board action.  The legal advice given to the Council and summarised above had always been that LSA payments could be lawful if given for a proper purpose.  It is not good enough now for the Council to save itself the time and effort of investigating individual cases by saying "of course the whole thing was unlawful and designed to increase pensions".  This position is not borne out by the contemporaneous evidence which suggests that the Council was well aware of the criteria on which the LSA should be paid and I cannot exclude the possibility that at least some of the LSA's were paid for a lawful purpose.  It is incumbent on the Council to consider Mr Pountney’s (and indeed each) case individually before acting to reduce pensions.  

 AUTONUM 
As I consider that Mr Pountney’s case should be remitted for consideration by the Council, I need make no determination on the evidential burden of proof.

 AUTONUM 
If following this Determination the Council does properly consider Mr Pountney’s case and does come to a proper decision that his LSA was unlawful then the reduction in his pension should stand; otherwise his pensions should be reinstated and arrears paid together with interest.  

 AUTONUM 
In considering whether or not Mr Pountney's LSA payment was unlawful, the Council will need to consider the reason for the payment to him in 1981.  It should consider the factors previous identified by its Counsel including the actual terms under which the Scheme applied, any submissions made by Mr Pountney at that time, the post held by Mr Pountney and his value to the Council, the recruitment situation at that time and any considerations given to the payment to Mr Pountney by the Chief Officer.  

 AUTONUM 
If the Council does properly come to a decision that the LSA paid to Mr Pountney was unlawful then before taking any action to confirm the reduction in his pension the Council should consider whether he has any defence to the reduction, for example change of position or estoppel, and whether he might have claims against the Council for misrepresentation or maladministration in respect of the original offer of benefits in 1981.

DIRECTIONS

 AUTONUM 
I direct the Council within two months of this Determination to consider the lawfulness of the LSA payment made to Mr Pountney.  If the Council does properly consider his case and does come to a proper decision that his LSA was unlawful and that it can properly reduce his pension then the reduction in his pension should stand; otherwise his pension should be reinstated to the level it would have been had the reduction in February 2000 not taken place and within a further 28 days the Council shall pay Mr Pountney arrears of the sums wrongly deducted from his pension since February 2000 together with simple interest calculated in a daily basis at the base rate quoted from time to time by the reference banks.

 AUTONUM 
Finally, I also direct that the Council pay Mr Pountney £150 for the distress and inconvenience he has suffered as a result of the Council’s maladministration.  
DAVID LAVERICK

Pensions Ombudsman

9 April 2002
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