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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R M Savill

Plan
:
EDS Retirement Plan

Employer
:
Electronic Data Systems Ltd (EDS)

Trustee
:
EDS Trustee Ltd

THE COMPLAINT (dated 13 January 2001)
 AUTONUM 
Mr Savill complained of maladministration causing injustice including financial loss by EDS and the Trustee in that the pension being paid to him on early retirement under the Plan was less than he believed he was entitled to.  Mr Savill also complained that EDS and the Trustee had caused him distress and inconvenience.

MATERIAL FACTS

 AUTONUM 
Mr Savill joined Scicon Ltd, under its then name, in June 1967.  Scicon was a subsidiary of BP.  On 1 April 1974 Scicon set up a pension scheme for employees which Mr Savill joined.  This scheme was called the Scicon Staff Pension Scheme (1974) (the Scicon Scheme).  In April 1988 BP sold Scicon to Systems Designers plc which later changed its name to SD-Scicon plc (SD-Scicon).  SD-Scicon operated its own pension scheme, the SD-Scicon Pension Plan (the SD-Scicon Plan).  Mr Savill transferred to the SD-Scicon Plan and, with other transferring members, continued to accrue benefits on the same terms which had applied under the Scicon Scheme.  

 AUTONUM 
Before the transfer, members of the Scicon Scheme had received an Announcement dated 25 September 1989, part of which said:

“Thus the benefit structure of the [Scicon Scheme] will be maintained exactly as it is now for current members and beneficiaries and for those who are entitled to join the Scheme at a future date.

In practice, all current and future members of the Scicon Scheme will become members of the combined SD-Scicon Plan and will form a special category of membership in that Plan; for those members there will be no change in entitlements in respect of either past or future service.”

 AUTONUM 
In August 1991 SD-Scicon was acquired by a company in the EDS group.  Thereafter the shares of SD-Scicon were transferred to EDS International Ltd, the immediate parent company of EDS.  In 1994 EDS decided to close the SD-Scicon Plan, including the Scicon section within it, and offer certain employees, including Mr Savill, membership of the EDS Plan.  EDS decided that the members affected would be given various options regarding their accrued benefits.

 AUTONUM 
On 8 February 1995 EDS wrote to members of the Scicon section of the SD-Scicon Plan outlining the options available to them.  The memorandum asked members to decide about the treatment of their accrued benefits by 28 February 1995.  Mr Savill elected Option B.  Relevant wording of Option B was as follows:

“Option B.  Opt out of the SD-Scicon Plan at 30th December 1994

If you take this option then you will officially be classed as a deferred pensioner on 31st December 1994.  This means that you can transfer your deferred pension into the [Plan].  The notice of election will be retrospective to 30th December 1994.  This was a concession granted as a direct result of comments from members at the pre Christmas meetings.  This allows you to transfer into the [Plan] but not as a Continuing Member.  This means that your deferred pension will enjoy certain advantages over the position as it would be if you did not transfer at all … The advantages of this option are:

(1) …

(2) …

(3) If you retire after age 60 and before age 65 your deferred pension will not be Actuarially [sic] reduced for early payment even if the company does not consent to your early retirement.”

 AUTONUM 
Mr Savill replied EDS on 23 February 1995 saying:

“After considering the memo from [EDS] dated 8.2.95 I have decided to opt for Option B.

I therefore give notice of election to opt out of the [SD-Scicon Plan] effective 30th December 1994 and to transfer the resultant deferred pension into the EDS Retirement Plan.”

 AUTONUM 
As at 30 December 1994 Mr Savill had completed more than 27 years’ pensionable service.  Both the Scicon Scheme and the SD-Scicon Plan were of the final pay type and Mr Savill’s normal retirement date was his 60th birthday.  As from 1 January 1995, he joined the EDS Plan as a new entrant, accruing new benefits from his date of entry.  Under the EDS Plan his Normal Retirement Date was his 65th birthday.

 AUTONUM 
Mr Savill actually retired on 1 July 2000, when he was 56.  Contrary to his expectation, the pension he received had been actuarially reduced to allow for early payment.  

Provisions of the Scicon Scheme

 AUTONUM 
Early retirement pensions for members with deferred pension rights under the Scicon Scheme were determined in accordance with rules 5C, 9 and 10A of the rules of that scheme which were contained in a Deed dated 19 June 1989.  The relevant provisions were as follows:

“5C … A Member’s Early Retirement Date is the first day when he has completed 25 years’ Pensionable Service and reached age 55.”

“9A.
EARLY LEAVERS.  A Member will stop accruing benefits under the [Scicon] Scheme if he leaves Service or ceases to be an Eligible Employee.  He may also choose to stop accruing benefits under the [Scicon] Scheme by giving one month’s notice to the Trustees.  The Member ceases to be in Pensionable Service on the day he leaves Service or ceases to be an Eligible Employee, or on the day the notice expires.”

“9B.
PRESERVED PENSION.  A Member who ceases to be in Pensionable Service before Normal Retirement Date … will receive a pension for life from Normal Retirement Date …

…

In the case of a Member who has an Early Retirement Date under Rule 5C, Early Retirement Date will be substituted for Normal Retirement Date for all the purposes of this Rule …”

“10A.
EARLY PENSION.  If the Trustees agree, a Member entitled to a preserved pension may choose a pension starting earlier than Normal Retirement Date (but not earlier than age 50 unless he is suffering from Incapacity), in which case it will be reduced on a basis certified as reasonable by an actuary.”

Provisions of the SD-Scicon Plan

 AUTONUM 
The provisions of the SD-Scicon Plan are included in a Second Definitive Deed dated 5 April 1994.  Those members of the Scicon Scheme who transferred to the SD‑Scicon Plan are classed as “Category 3” members and the terms applying to them mirror closely those of the Scicon Scheme.  Clause F of the Second Definitive Deed permits members to opt out of membership while remaining employees, as follows:

F.1.3
On or after 6 April 1988 a Pensionable Member may cease to be a Pensionable Member and thus terminate his or her Pensionable Service while remaining in Service by giving … such notice … The Pensionable Member shall, on ceasing to be a Pensionable Member, be entitled to the withdrawal benefits specified in clause J.2 or J.3 (as appropriate).”

 AUTONUM 
Clause J of the Second Definitive Deed provides for the early retirement of members with deferred pension rights.  The relevant provisions for Category 3 members are as follows:

“J.3.1
If [a member] has completed at least two years (five years prior to 6 April 1988) or more Qualifying Service … , the [member] shall, … be granted a deferred pension commencing at Normal Retirement date …

…

J.7
A Member who is aged 50 or more (or at any age on account of Incapacity) and who is entitled to a deferred pension under sub-clause J.3.1 may with the consent of the Trustees elect that the Member’s pension shall commence before Normal Retirement date.  The amount of the deferred pension shall be reduced by such amount (if any) as the Trustees on the advice of the Actuary, shall decide being no more than the Actuary certifies to be reasonable to take account of the earlier date on which the pension comes into payment …”

 AUTONUM 
Under the rules of the Scicon Scheme, an active (my emphasis) member had the right to retire early with an unreduced pension from age 55 and on completion of 25 years’ Pensionable Service.  On 30 December 1994, when Mr Savill elected a deferred pension, he had completed 25 years’ Pensionable Service but had not attained age 55.  He contended that he should have been able to retire early with an unreduced pension when he retired from EDS on 1 July 2000, because he had by then attained the age of 55.  

CONCLUSION

 AUTONUM 
On 30 December 1994 Mr Savill became entitled to deferred benefits in relation to the rights he had accrued under the Scicon Scheme and the SD-Scicon Plan.  The exchange of correspondence between EDS and Mr Savill on 8 February and 23 February 1995 showed that Mr Savill was told and understood that he had become entitled to deferred benefits and that these would be secured in the Plan.

 AUTONUM 
The rules of the Scicon Scheme and the SD-Scicon Plan indicate that as a deferred pensioner he did not have the right to advantageous early retirement terms if he retired before age 60.  Although he had completed more than 25 years’ pensionable service when he left the SD-Scicon Plan he had not attained age 55 and neither had he retired.

 AUTONUM 
Mr Savill elected Option B in the EDS memorandum of 8 February 1995.  Option B did explain that if he retired after age 60 and before age 65 his deferred pension would not be subject to actuarial reduction.  However, he retired at age 56 and was ineligible for this provision.

RESPONSE TO NOTIFICATION OF PRELIMINARY CONCLUSIONS

 AUTONUM 
In response to my Preliminary Conclusions, Mr Savill provided further background information about the Plan and predecessor schemes for which I am grateful.  He drew my attention to Schedule 2 of the Transfer Agreement included in Appendix 3 to the Definitive Trust Deed dated 31 December 1993 which established what was to become the Plan.  Schedule 2 says (relevant wording only):

“Benefits to be granted to

 Deferred Members


The benefits payable to and in respect of each Deferred Member under the [Plan] shall be identical to those now payable to and in respect of the Deferred Member under the [SD-Scicon Plan] except as follows:-

(i) …

(ii) the ability to draw benefits early shall be in accordance with the [Plan] provisions but shall be no less favourable than under the [SD-Scicon Plan].”

 AUTONUM 
Having transferred his [SD-Scicon Plan] benefits to the Plan, Mr Savill retained the right in relation to those benefits to an undiscounted pension from age 60.  He retired earlier and therefore received a pension discounted from age 60.  I do not see this as inconsistent with Schedule 2 of the Transfer Agreement.

 AUTONUM 
I have seen no evidence that Mr Savill’s pension on early retirement was calculated incorrectly and it therefore follows that I am unable to uphold his complaint.

25 September 2001

DAVID LAVERICK

Pensions Ombudsman
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